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HIS HONOUR JUDGE ANSELL
1
There are two appeals before this Court.  In the first appeal the Appellant is the Home Office who appealed the Order of the Employment Tribunal (Professor Rideout, Chairman, sitting alone) on 14 February 2003, who in a written Decision promulgated to the parties on 2 May 2003, refused the Appellant permission to re-amend its grounds of resistance, as in the draft dated 5 December 2002, which would have the effect of withdrawing the concessions made in its amended grounds of resistance dated 25 October 1999, in which it was conceded that the work of the Respondents (“the benchmark Applicants”) had been rated as equivalent under section 1(1)(b) of the Equal Pay Act 1970, to those of their comparators who had scored no higher in a job evaluation study, conducted by the Appellants (“the concession”).
2
The second appeal relates to a Decision of a London South Tribunal (Chairman Mr A Snelson) held on 23 and 24 May 2002, who by a majority Decision promulgated to the parties on 2 July 2002, held that the claims of the Respondents were based on the differences between their entitlements in respect of retirement ages and pension benefits and those of their chosen comparators, and further held that the Appellants had failed to establish a defence under section 1(3) of the Equal Pay Act 1970 (genuine material factor) and accordingly, the equality clauses deemed to form part of the contracts of employment of those Respondents operate in relation to such differences.  

3
Section 1 Equal Pay Act 1970 provides:-
“1     Requirement of equal treatment for men and women in same employment
(1) If the terms of a contract under which a woman is employed at an establishment in Great Britain do not include (directly or by reference to a collective agreement or otherwise) an equality clause they shall be deemed to include one.

(2) An equality clause is a provision which relates to terms (whether concerned with pay or not) of a contract under which a woman is employed (the “woman’s contract”), and has the effect that -

(a) where the woman is employed on like work with a man in the same employment -

(i) if (apart from the equality clause) any term of the woman’s contract is or becomes less favourable to the woman than a term of a similar kind in the contract under which that man is employed, that term of the woman’s contract shall be treated as so modified as not to be less favourable, and
(ii) if (apart from the equality clause) at any time the woman’s contract does not include a term corresponding to a term benefiting that man included in the contract under which he is employed, the woman’s contract shall be treated as including such a term:

(b)  where the woman is employed on work rated as equivalent with that of a man in the same employment -

(i)   if (apart from the equality clause) any term of the woman’s contract determined by the rating of the work is or becomes less favourable to the woman than a term of a similar kind in the contract under which that man is employed, that term of the woman’s contract shall be treated as so modified as not to be less favourable, and
(ii) if (apart from the equality clause) at any time the woman’s contract does not include a term corresponding to a term benefiting that man included in the contract under which he is employed and determined by the rating of the work, the woman’s contract shall be treated as including such a term;

(c)   where a woman is employed on work which, not being in relation to which paragraph (a) or (b) above applies, is, in terms of the demands made on her (for instance under such headings as effort, skill and decision), of equal value to that of a man in the same employment-
(i)  if (apart from the equality clause) any term of the woman’s contract is or becomes less favourable to the woman than a term of a similar kind in the contract under which that man is employed, that term of the woman’s contract shall be treated as so modified as not to be less favourable, and

(ii) if (apart from the equality clause) at any time the woman’s contract does not include a term corresponding to a term benefiting that man included in the contract under which he is employed, the woman’s contract shall be treated as including such a term].

[(3) An equality clause shall not operate in relation to a variation between the woman’s contract and the man’s contract if the employer proves that the variation is genuinely due to a material factor which is not the difference of sex and that factor -
(a) in the case of an equality clause falling within subsection (2)(a) or (b) above, must be a material difference between the woman’s case and the man’s, and

(b) in the case of an equality clause falling within subsection (2)(c) above, may be such a material difference.]
(4) A woman is to be regarded as employed on like work with men if, but only if, her work and theirs is of the same or a broadly similar nature, and the differences (if any) between the things she does and the things they do not are of practical importance in relation to terms and conditions of employment; and accordingly in comparing her work with theirs regard shall be had to the frequency or otherwise from which any such differences occur in practice as well as to the nature and extent of the differences.

(5) A woman is to be regarded as employed on work rated as equivalent with that of any men if, but only if, her job and their job have been given an equal value, in terms of the demand made on a worker under various headings (for instance effort, skill, decision), on a study undertaken with a view to evaluating in those terms the jobs to be done by all or any of the employees in an undertaking or group of undertakings, or would have been given an equal value but for the evaluation being made on a system setting different values for men and women on the same demand under any heading.”

4
We will firstly attempt to set out the somewhat complicated background to both these appeals, particularly in relation to the protracted litigation that has already taken place between the parties.  This case arises out of proceedings brought by some 2,000 applicants who, in broad terms, are female administrative staff in the Prison Service seeking to enhance their pay and related conditions by comparing the worth of their work with that of male prison officers, prison governors and other support staff.  In the present appeals, secretarial staff seek to compare the value of their work to that of prison officers and senior officers.  The Respondents are in grades which are predominately female; the comparator grades are overwhelmingly male.
5
Five of the six Respondents, the exception being Ms Fox, were employed prior to 1987, as were their comparators.  These five Respondents, all employed in clerical grades, have throughout been entitled to retire at 60, with a maximum pension of 40/80 of their salary.  The comparators, Messrs Stewart, Finch and Trembirth, all prison officers, were and are employed on more favourable terms relating to retirement.  They are entitled to retirement on full pension at age 55 and after 20 years service, each further year is treated as two years for pension accrual purposes.  This is known as “doubling”.  Prison officers have enjoyed the superannuation terms with effect from 1919, their work was deemed to be particularly stressful and thus to justify an earlier retirement age, than would apply to most other branches of the public service.  Another difference in the terms of service was a minimum recruitment age of 25 applied to prison officers, it being considered that the nature of the work required a particular level of maturity.  The result was that a full career as a prison officer was regarded to being likely to span a maximum of thirty years, and without a system of weighting, it would have followed that ordinary prison officers would have been unable to achieve a pension in accordance with the normal Civil Service expectation of half of pensionable pay.  The problem was addressed by the means of the system of doubling to which we have referred.
6
By the early 1980s these highly favourable terms became harder to justify, particularly since many prison officers were choosing to remain in post beyond their 55th birthday, up to the compulsory retirement age of 60.  In this way they could achieve higher pensions than the 40/80th s which the system was designed to provide and thus higher pensions than others in the public service.  This operated as a disincentive to promotion from uniform to governor grades, since such promotion would result in the loss of special benefits.  The idea of creating a single career structure within the Prison Service, to which all prison officer and governor grades should belong, became increasingly prevalent, particular as a means of eliminating existing pay systems for prison officer and governor grades, which had involved a number of allowances and other variables, and was also heavily reliant on overtime working.  

7
In 1987, following protracted negotiations between the Prison Service and the unions, the “Fresh Start” deal was implemented.  As a result those staff already in post would continue to enjoy the special superannuation benefits to which we have referred, but thenceforth, all new recruits to the service would be subject to conventional Civil Service terms as to pension age and benefits.  At the same time a unified career structure was introduced.  The minimum recruitment age for prison officers was also reduced to 21 and subsequently further reduced to 18.  At the time when Fresh Start was introduced, the Prison Service was not subject to any restraints in relation to industrial action.  It was not until 1994 that legislation was passed outlawing strikes or the withdrawing of labour among prison officer grade.  
8
In 1996 work began on a pay and grading review so as to implement a unified structure for staff.  The plans were divided into two stages - stage 1 for senior and middle manager, stage 2 for other staff.  KPMG were instructed to develop a tailored job evaluation system to determine the relativities of jobs across the Prison Service and to provide a mechanism for allocation of jobs to pay bands.  By September 1996, the staff were being briefed as to the job evaluation panel which would produce a system with factors and scores that could be used to evaluate any job in the Prison Service and by April 1997, the final confirmation of the system and resulting ranking order was available and was used immediately for the implementation of phase 1.  The job evaluation system was known by the title of “Equate”.  However, the Prison Service failed to implement phase 2 and it was that failure which resulted in these proceedings being instituted. 

9
Currently, the representative Applicants are in three groups, those proceeding under section 1(2)(b) as work rated equivalent which are the benchmark Respondents with which this appeal is concerned (known and “Bailey and Others”).  Other cases in the same grades which are proceeding under section 1(2)(c), work of equal value (known as “Barker and others”), where an independent expert has been appointed by the Employment Tribunal and cases representing the other clerical and support grades claiming under section 1(2)(c), on which an independent expert has already reported (“Martin and others”).
10
The claims, most of which were presented in January 1999, originally came before an Employment Tribunal at London South, under the chairmanship of Mr Lamb (“the Lamb Tribunal”).  The group of sixteen representative applicants at that stage included the benchmark Applicants, and other Applicants who were then proceeding under section 1(2)(b), although their jobs had not been individually evaluated as benchmark jobs.  In the original Grounds of Resistance, lodged on 4 March 1999, the Appellant had denied that the work of the Respondents had been rated as equivalent to that of the named comparators, within the meaning of section 1(2)(b) of the Equal Pay Act.  However, by amended Grounds of Resistance, filed on 25 October 1999 the Appellant admitted that the work of both the Respondents and their comparators had been evaluated under a relevant study.  With regard to certain comparators, they further admitted that the work had been rated as equivalent, but as regards other comparators, they denied that the work had been rated as equivalent under the Equate evaluation.  In respect of those cases where the work had been rated as equivalent to one or more of the named comparators, the Appellant contended that the difference in pay was justified by reference to factors other than the difference of sex.  It was around this time that the Appellant’s Pay and Grading Manger, Mr Habgood, had begun to raise doubts about the adequacy of the Equate evaluation, but by the time the hearing came before the Lamb Tribunal in May 2000, there had been no policy decision at Prison Board level that the Equate scheme, on which the study was based, needed re-visiting, and even now, over three years after that first hearing, there has been no finalised alternative study carried out by the Appellants which demonstrates that the original study was faulty or inadequate.  Nor has the Prison Service carried out a second evaluation scheme. 

11
The Lamb Tribunal promulgated two Decisions, one purporting to correct the other on 29 May 2001 and 11 July 2001.  The Lamb Tribunal rejected the claims of all the Applicants, save those where the Home Office had made a concession, and in particular, were not prepared to accept that the Equate evaluation was a valid study, pursuant to section 1(5) of the Equal Pay Act.  The Tribunal therefore ruled that the successful Applicants were, on the basis of the Respondent’s concession, doing work of equivalent value to those of the agreed comparators, and the Tribunal rejected the genuine material factor defence under section 1(3).  The remaining issues were therefore the terms and conditions that should be covered by an equality clause, and it was agreed that those matters would be dealt with at a further hearing, which were matters subsequently referred to the Snelson Tribunal.  
12
Shortly before the Lamb hearings, the Applicants had raised the inequalities in the retirement arrangements, to which we have already made reference.  The Lamb Tribunal did not deal with that issue or the particular section 1(3) defence, in respect of the early retirement claim, which had to be determined.  That issue was also referred to the Snelson Tribunal.  
13
Appeals were lodged against the Lamb Decision, but by the time of the Snelson hearing in May 2002, those appeals had not been determined.  Before the Snelson Tribunal, the Appellant again accepted that the Respondents’ work had been rated as equivalent to some of their chosen comparators.  

14
The Lamb Decisions were set aside by an Employment Appeal Tribunal in August 2002 and the matter was remitted for a re-hearing to a fresh Tribunal.  A freshly constituted Employment Tribunal has been appointed under the chairmanship of Professor Rideout, and a hearing has been fixed for four weeks commencing on 29 September 2003, to deal with issues remitted by the Employment Appeal Tribunal in respect of the “benchmark Applicants”, namely the genuine factor defence, whether the Home Office has to objectively justify the variation in pay in respect of the HEOs, whether the “benchmark Applicants” succeed in respect of comparators who rank marginally above them and the determination of the appropriate comparison for the complex terms and conditions applying to the Applicants and the comparator grades.  At the time of the EAT hearing, no suggestion was made by Ms Eady, who has appeared throughout for the Home Office, that they wanted to withdraw the concession which they had made in October 1999.  Equally, Ms Gill, who has appeared throughout for the Respondents, did not suggest that as a result of the EAT setting aside the Lamb Decisions, that the Snelson Decision also had to be set aside and remitted to a fresh Tribunal.
15
Following the EAT hearing, a directions hearing had been fixed for 10 September 2002 before Mr Snelson.  The Respondents objected to Mr Snelson’s further involvement and as a result, Professor Rideout was appointed.  In a letter dated 5 September 2002, from the Respondents’ solicitors, Messrs Pattinson & Brewer, they indicated that in respect of the “work related as equivalent” claims, they were only going to proceed with the benchmark claims, i.e. the Respondents in this case, which meant that the non-benchmarks went into the category of equal value.  

16
It was not until 5 December 2002 that the Appellants first indicated that they wished to file amended grounds of resistance which would have the effect of withdrawing the concession that had been made some three years previously.  The Respondents, understandably, were not willing to concede to that amendment, and this led to the Rideout Decision which is the subject of the first appeal before us.  
17
In his Decision Professor Rideout rejected the submission from Ms Gill that although the matter had been remitted to the EAT for a re-hearing, that the Appellant should not be allowed to argue their case at the re-hearing on a different basis.  She had relied on the authority of Church -v -West Lancashire NHS Trust [1998] IRLR 492.  We will return to that issue later.  Ms Eady had argued that the matter was to be treated as a fresh hearing, therefore there was the opportunity to, subject to other considerations, amend the Grounds of Resistance.  She had explained to Professor Rideout that the concessions she made occurred before the Phase 2 job evaluation exercise was withdrawn and therefore was effectively an honest mistake made by the Appellants from which the Respondents should not now benefit.  She had also raised other areas of prejudice the Appellants would suffer if the amendment was not permitted.
18
The professor, in rejecting the application for an amendment, set out his grounds as follows:
“5   As a matter of normal procedural fairness there is much to be said for this argument but, in my view it ignores the unusual reality in the present case that these proceedings have been continuing for almost 4 years and there has been ample opportunity for the Respondent, in that time, to update its position in relation to the pleadings arising from the withdrawal from the Phase 2 evaluation exercise.  In my view the Respondent is now seeking permission to plead an entirely new case, differing from that which it has been content to proceed with in those years.  The amendment will introduce an alternative standard to that of job evaluated work in the form of the introduction of an alternative standard of equal value.  The Respondent submitted that the Applicant would not suffer any significant disadvantage, save that involved in the need to prepare further documents, and that the Applicant might seek costs in respect of any necessity to undertake extra work.  The Tribunal would then be able to determine whether such costs had reasonably been incurred.  I do not think that this argument is tenable.  The Applicant will be forced to deal with a substantial change in the basis of the defence put forward by the Respondent after 4 years of proceeding and in my view that must be a substantial disadvantage which the Respondent could have significantly reduced at any time in those years.  In my view it would be both unjust and unfair to permit that amendment.”
19
It is Ms Eady’s complaint about that paragraph that forms the core of the first appeal.  In particular she complains that Professor Rideout appeared to have based his decision entirely on the period of delay which he put at four years, but in fact was just over three, from the time that the concession was made, until its purported withdrawal rather than balancing up various factors, particularly the prejudice caused to both parties and also the reasons for the timing of the withdrawal of the concession.  Ms Gill contends that discretion was exercised in a proper manner, but alternatively contends that if it was not then this Court in exercising its own discretion should come to the same decision.  
20
Before dealing with those matters, we return to the issue raised by Ms Gill in relation to 

Church -v -West Lancashire NHS Trust.  Mr Church was dismissed by the Respondents following a restructuring of the computer services department in which he was employed.  Although his actual post remained unchanged, the employers chose to implement the necessary staffing reductions by means of “bumped” redundancies.  That procedure required Mr Church to undergo competitive selection for his own job which he refused to do.  He claimed that he was not redundant and that his dismissal was unfair.  In contesting that claim, the employers relied solely on redundancy as the reason for dismissal.  An employment tribunal held that Mr Church’s dismissal did fall within the statutory definition of redundancy and that he was fairly dismissed.  The EAT concluded that he was not dismissed by reason of redundancy but had lost his job as a result of a reorganisation.  The appeal was therefore allowed.  At a subsequent hearing to determine how the case should proceed, it was submitted for Mr Church that the matter should be remitted to the Employment Tribunal simply for the assessment of compensation on the basis that the EAT would substitute a finding that he was unfairly dismissed.  The employers argued that the case should go back to the Tribunal to consider whether Mr Church had been fairly dismissed for some other substantial reason of a kind such as to justify dismissal.  The EAT remitted the case simply for the assessment of compensation.  The President, Mr Justice Morison, giving the judgment of this Court set out the position at paragraph 18:
“It seems to me that in principle, subject to exceptions, a litigant must raise all relevant points at the trial of his complaint.  That principle is buttressed by the wider version of the doctrine of “issue estoppel” and by rules of practice.  In this court, neither the appellant nor the respondent, subject to very limited exceptions, will be permitted to raise a point of law which was not argued in the industrial tribunal.  Had Mr Hand sought to argue the point which he now wishes the industrial tribunal to consider on a remission, he would not, I think, have been allowed to do so.  It seems to me that his clients cannot ‘chance their arm’ on the redundancy issue, and, if defeated, then decide to run a somewhat different case.”
Later, at paragraph 22, he added:
“In all the circumstances, I take the view that it is now too late for the respondents to argue that the dismissal could be justified on a different basis.  In my view, there would be more unfairness to Mr Church if I allowed them to reopen the case than there would be to the respondents, if, as I do, I refuse to remit the case otherwise than for the purposes of calculating the compensation which is due to him.”
21
Ms Gill further argues that had the EAT dealing with the Lamb appeals been informed that the Appellant wished to withdraw the concession, then it may well be that they would have imposed terms in relation to the remission of the case for a fresh hearing, preventing the concession being withdrawn.
22
We agree with Professor Rideout that Church has no application to the situation in this case.  In Church, to have allowed the employer to rely upon a finding of the EAT to run a different case before a second ET, would have in effect to have been to allow it to change its case, according to the advice of the EAT, which would have been grossly unfair for the employee.  In the current proceedings, no one has won or been defeated on any issue.  There has been no determination of the issues other than the remission for a fresh hearing.  The setting aside of the decision simply means that all parties are placed back in their initial starting positions and it seems to us that that therefore opens up the possibility that either party, prior to the rehearing of the case could seek to alter its position either on fact or law, subject to other considerations such as fairness and prejudice.  
23
Ms Eady then set out a number of authorities as to the proper approach of the Courts with regard to the permitting amendments which had the effect of withdrawing previous admissions.  In Bird -v- Bird’s Eye Walls Ltd (21 July 1987), a Court of Appeal decision, Lord Justice Ralph Gibson set out the position thus, at page 10B of the transcript:
“It is not necessary to formulate precisely what the test would be, but I think that Mr Methuen, in what, if I may respectfully say so, was an admirably brief and cogent submission, said what is close to being what is right, i.e. that when a defendant has made an admission the court should relieve him of it and permit him to withdraw it or amend it if in all the circumstances it is just so to do having regard to the interests of both sides and to the extent to which either side may be injured by the change in front……
As Sir George Waller pointed out in the course of argument, however, this was clearly a finely balanced case upon which rationally experienced insurers could decide at one point to admit liability and at another seek to argue it.  Where liability is of that nature and turns upon an assessment so balanced as that, in my view it adds weight to any indication of impairment to the case of the plaintiffs by the delay which had been caused by the admission and the attempt to change the attitude of the defendants.
More importantly, as I think, some explanation is necessary.  If a mistake has been made the court would in my view tend to the view that the victim of the error must be relieved if the other side can be properly protected.  If some new evidence has been discovered which puts a different complexion on the case, that is in the nature of mistaken assessment of the case.  For my part I would be anxious to assist a party who had made an honest error and not hold that party to a liability which , if the error had not been made, he would not have been under.”
Sir George Waller, at page 13 stated thus:

“I would only add one comment about one aspect.  The judge, albeit in the context perhaps of estoppel, appears to have accepted that there was no prejudice.  I find it very difficult to visualise any personal injury case where, if a formal admission of liability were withdrawn eighteen months after it had been made, if would not prejudice the plaintiff.  Liability in this case would clearly depend to some extent on expert evidence.  Furthermore, there was probably a small balance between one view and another. …..
It seems to me that it is highly prejudicial, particularly in a case where there is a narrow balance between liability and non-liability, if the expert cannot see the original machinery which caused the injuries and has to make do with something erected for him from which to draw his own conclusions.”
24
In Gale v Superdrug Stores PLC [1996] IRLR 1089 the approach in Bird was approved by the Court of Appeal.  Lord Justice Waite at 1097 said the following:
“I prefer Mr Vineall’s submission that the discretion is a general one in which all the circumstances have to be taken into account, and a balance struck between the prejudice suffered by each side if the admission is allowed to be withdrawn (or made to stand as the case may be).  Although the judge reached his conclusions in the course of a full and careful judgment, Mr Vineall’s criticisms of the judge’s approach to the exercise of his discretion are also, in my judgment, well founded.  The judge had no evidence before him of any specific matter which rendered it more difficult for the plaintiff to prosecute a claim in liability than it would have been if the admission had never been made.  No one pointed, for example, to any eyewitness whose evidence would have been obtained if liability had been in issue but who cannot now be traced.  It is certainly true (as Sir George Waller pointed out) that this is a field in which there is scope for some degree of obvious inference, but the judge had nothing beside a general assumption that all delay is prejudicial to place against the very clear prejudice which the defendants would suffer if they were not allowed to urge the view of liability on which - albeit at a late stage - they had received fresh advice from their solicitors as soon as they were instructed.  The judge was entitled to take account, as anyone naturally would, of the disappointment suffered by the plaintiff, but he was wrong in my view to elevate it to the status of a major head of prejudice, thereby giving it a wholly disproportionate emphasis.”
Lord Justice Thorpe, dissenting, cited with approval Sir George Waller’s comments about an eighteen month delay and continued as follows:
“Further the judgment of Ralph Gilson LJ made it plain that he was entitled to have regard to the effect of the resurrection of liability on the plaintiff’s feelings.  
Although his judgment was given some weeks before the issue of the Lord Chief Justice’s practice direction calling for much firmer judicial control of civil litigation it certainly reflects the message of the direction.  The civil justice system is under stress and far-reaching reforms are in prospect.  There is a public interest in excluding from the system unnecessary litigation and a consequent need to curb strategic manoeuvring.  Here the plaintiff presented the defendants’ insurers with the choice of an admission of liability or service of writ.  The defendants’ insurers, presumably advisedly, chose to admit liability.  That admission was the foundation of over two years of continuing search for a compromise on quantum. …….
I ultimately conclude that this was a decision to which the judge was entitled to come in the exercise of discretion and in furtherance of a more disciplinary approach to adversarial manoeuvring which the public interest now requires.”

25
Finally, the EAT decision of Selkent Bus Co Ltd -v - Moore [1996] ICR 836 where at page 843, Mr Justice Mummery, President, set out this Court’s approach:
“(4) Whenever the discretion to grant an amendment is invoked, the tribunal should take into account all the circumstances and should balance the injustice and hardship of allowing the amendment against the injustice and hardship of refusing it.

(5) What are the relevant circumstances?  It is impossible and undesirable to attempt to list them exhaustively, but the following are certainly relevant.  

(a) The nature of the amendment.  Applications to amend are of many different kinds, ranging, on the one hand, from the correction of clerical and typing errors, the addition of factual details to existing allegations and the addition or substitution of other labels for facts already pleaded to, on the other hand, the making of entirely new factual allegations which change the basis of the existing claim.  The tribunal have to decide whether the amendment sought is one of the minor matters or is a substantial alteration pleading a new cause of action……
(c) an application should not refused solely because there has been a delay in making it.  There are no time limits laid down in the Regulations of 1993 for the making of amendments.  The amendments may be made at any time - before, at, even after the hearing of the case.  Delay in making the application is, however, a discretionary factor.  It is relevant to consider why the application was not made earlier and why it is now being made: for example, the discovery of new facts or new information appearing from documents disclosed on discovery.  Whenever taking any factors into account, the paramount considerations are the relative injustice and hardship involved in refusing or granting an amendment.  Questions of delay, as a result of adjournments, and additional costs, particularly if they are unlikely to be recovered by the successful party, are relevant in reaching a decision.”
26
We also remind ourselves that we can only set aside an interlocutory decision on merits where there has been a misdirection of law or the result was one that no reasonable Tribunal could have reached - see Medallion Holidays Ltd -v- Birch [1985] ICR 578.  
27
Based on these authorities, Ms Eady argues that the Chairman having accepted that the concession was wrongly made, and was an honest mistake, he then failed to deal with the items of prejudice advanced by her, which included:
(1) the employees, if the Appellant is not permitted to amend, could wrongly benefit, thereby placing them in a false but advantageous position within the Civil Service grade structure, thereby causing other less well paid employees to advance their own position.  
(2) The Appellant would be bound by a concession that was wrongly made and which does not reflect the accuracy of the position.
(3) If the Appellant wins on its amended points, then the Respondents would merely be losing on points which they would have lost in any event.  Equally, if the Appellant’s amendments are arguable but ultimately unsuccessful, the Respondents would merely have been required to meet the case that was proper for them to meet, in other words, a failure to allow the amendment could provide the Respondents with an unfair windfall.  
(4) If the amendment had been allowed by Professor Rideout in February 2003, this would have permitted the Respondents adequate time to prepare their case to meet the proposed amendments.
28
Further, she argued that the Respondents would not be prejudiced by the withdrawal of the concession, since they have continued to pursue work rated as equivalent claims in respect of comparators where no concession ever been made, and the forthcoming ET hearing will have to decide whether those positions have ever been the subject of a relevant job evaluation scheme, and whether that has been applied so as to have rated the work done by the comparators as equivalent.  
29
Ms Gill, for the Respondents, firstly argues that there was no acceptance by Professor Rideout that the Appellant was seeking to withdraw its concession on the basis that it had been wrongly made.  As at January 1999, the date of the applications, she contends that there was a valid job evaluation study and the concessions as admissions were rightly made on the basis of that study.  The Appellant could but did not seek to resile from them before the Lamb Tribunal in May and June 2000, and, indeed, confirmed the position before the Snelson Tribunal.  Nor did they seek to raise the issue during or after the EAT hearing in August 2002.
30
Moreover, she contends that the Chairman, albeit in a brief form, did indeed deal with the issue of prejudice in paragraph 5 of his Decision, when he referred to the Applicant being forced to deal with a substantial change in the basis of defence which, in his view, “must be a substantial disadvantage which the Respondents could significantly have reduced at any time in those years”. She contends that this was his summary of the issues, which were set out at considerable detail by both Counsel, in both written and oral submissions.  In particular, she referred to a number of areas of prejudice to the Applicant, namely:

(1) Had the issue been raised before the EAT, then she could have made submissions to them in respect of possible conditions they could impose when remitting the matter for a re-hearing.
(2) Following from the Snelson hearing, levels of compensation had been agreed for the Respondents, subject to the outcome of the forthcoming Tribunal hearing.

(3) If the amendment were allowed, the Respondents would now for the first time have to call evidence as to the circumstances of the evaluation of their jobs and of their comparators.  They would now have the burden of proof in respect of whether the study complied with section 1(5) which was a matter which had been conceded before the Lamb Tribunal.  They would have to consider what evidence they could call, some seven years after the evaluation, as to the validity and adequacy of the study and its application to the Applicants and their comparators.  This evidence would be far wider than the very limited evidence that they are now having to call to deal with the non-conceded comparators.

(4) The concession made with regard to the non-benchmark cases on 5 September 2002, may well not have been made if the Respondents had known that application was going to be made for the concession to be withdrawn.  Considerable work has now been put in on those non-benchmark cases within the equal value group.

31
It seems to us that it was important for the Chairman, when exercising his discretion, to firstly form a view as to the nature of the error made by the Appellant, and in particular their reasons for failing to seek a withdrawal of the concession at an earlier stage and then to set out in some detail the balancing exercise performed with regard to the respective prejudice on each side.  This he failed to do.  The impression left by paragraph 5 is that he was very much concentrating on the period of delay, although we feel certain that he had other of the factors in mind when coming to his conclusions.
32
It therefore falls to us to exercise our own discretion in the matter and we have no hesitation in coming to the same decision as the Chairman did.  In particular we remain totally unconvinced that this indeed was an honest mistake on the part of the Appellant; had it been such an honest mistake, then we feel certain that it would have been raised at a far earlier stage in the proceedings.  Whilst some doubt may have been raised as to the efficacy of the study, yet some four years after those concerns were first raised no further study of the Respondents and their comparator jobs, or indeed the Phase 2 staff as a whole has been completed by the Prison Service Board.  The concession was made and adhered to through the Lamb Tribunal hearings and throughout the Snelson hearing, and at no stage was any suggestion raised that the concession might be withdrawn.
33
Further, on the issue of prejudice the balancing exercise comes down firmly in favour of the Respondents.  They will, in our view, have to deal with a wholly different case if the amendment is allowed, in other words, to prove the validity of the Equate study.  Further, there is prejudice resulting from the change in position following the September 2002 letter, coupled with the lack of opportunity to make submissions to the EAT following the Lamb Tribunal appeal that the remission should expressly be limited to those issues which were live before the Lamb Tribunal.  We therefore agree with the Chairman’s conclusions that it would be both unjust and unfair to permit that amendment.
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We turn now to deal with the issue raised within the appeal against the Snelson Decision, concerning the early retirement issue.  By way of a preliminary issue, Ms Gill for the Respondents, argues that the Snelson Decision was consequent on and dependent on the Decision of the Lamb Tribunal, and that latter Decision having been set aside by the Employment Appeal Tribunal in its Decision of 25 September 2002, it must follow that the Snelson Decision should be set aside and the retirement issue remitted to the Tribunal under the chairmanship of Professor Rideout.  She argues that the jurisdiction of the Snelson Tribunal, in respect of the retirement issue, was premised on the declaration given in the second Lamb Tribunal, that the successful Respondents were, on the basis of the Appellant’s concession, doing work of equivalent value to those of the comparators identified, and further that the Respondents’ general section 1(3) defence was defeated.  The Lamb Tribunal then left to the Snelson Tribunal the terms and conditions that should be covered by an equality clause.  She contends that the retirement issue was one aspect of the outstanding remedies issues arising from the Lamb declaration.  She contends that once the Lamb Decision was set aside, the Snelson Decision must fall.  
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Ms Eady contends that the early retirement issue was an outstanding issue on liability that the Lamb Tribunal were not able to deal with, since that issue had been raised before them at a very late stage.  Indeed, in paragraph 2 of the Snelson Decision, they acknowledged that the retirement issue is the one outstanding liability point which they had to deal with, together with certain issues relating to remedy.  She argues that this issue was wholly independent from any determination by the Lamb Tribunal and cannot be described in any way as consequent upon it.  Indeed, the main issue for Snelson on this aspect was the determination of the Appellant’s genuine material factor defence in relation to what became admitted differences between the terms and conditions of the Respondents and their comparators in relation to early retirement.  
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We agree with her arguments on this preliminary point.  The early retirement issue was a discrete liability issue in which the Snelson Tribunal had to determine whether the terms of the Respondents’ contracts relating to early retirement were less favourable than their male comparators, and if so, whether the Appellant could then prove that the variation was genuinely due to a material factor which was not the difference in sex.  Paragraph 6 of the Tribunal’s Decision set out the matters that were common ground, the first of which was that the Respondents’ work had been rated as equivalent to that of their chosen comparators.  Whilst this finding had been confirmed by the Lamb Tribunal, that Tribunal were doing no more than confirming the position that had been advanced to them by reason of the Appellant’s concession.  Had we decided to allow the Appellant to withdraw that concession, then there may have been more force in Ms Gill’s argument, although Ms Eady concedes that withdrawal at this time would not affect the validity of the Snelson Decision as to early retirement and the genuine material factor defence since that decision was made at a time when the concession was operative.  Accordingly, we reject Ms Gill’s preliminary point.
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On the substantive issue, Ms Gill does not seek to uphold the majority’s decision, and invites us to remit the matter to the Rideout Tribunal for them to consider the matter afresh, together with the many other issues with which they will be dealing.  She concedes that within the majority Decision there were several passages which appear to indicate that the majority had misdirected themselves in coming to the conclusion that as a result of the Fresh Start proposals and, in particular, alterations in the minimum recruitment age, the Appellant had actually increased the inequality between the Respondents and their male comparators.  This was not correct.  Those inequalities had arisen pre-1987 and had been remedied by the Fresh Start proposals in respect of the post-1987 recruits.  Further, the core reasoning of the majority which was that the Appellant could, through a staged process of some fifteen years, have reduced the inequalities by phasing out the doubling formula, was not an argument that Mr Gill had advanced with any force at the Tribunal hearing.  
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Ms Eady invites us to set aside the majority Decision and find that the Appellant had made out their genuine material factor defence based on the conclusions of the minority Chairman, being the only conclusions that the Tribunal could have come to, based on their findings.  The facts found by the Tribunal, had included the delicacy of the task which management had faced in seeking to get Fresh Start through, being conscious that their negotiations with the trade unions were predicated on a deeply unpopular strategy to separate prison officer grades from long established and highly valued benefits.  The Tribunal had also found that the risk of industrial action, when these negotiations were taking place, was a real one.  The Chairman had come to the view that the Appellant had rightly judged that they could not push the unions beyond the point at which settlement was reached and, therefore, they had to concede that prison officers in post after 1987 would retain their contractual superannuation benefits.  He further argued that it was not a realistic or proper option to impose unilaterally on Prison Service officers less favourable terms, since this would open up clear claims for breach of contract.  Buying out the prison officers’ superannuation rights was not an option for the Treasury, in view of the huge costs involved, and to move the pre-1987 female clerical grades into the same category would add to the cost problems as well as producing the possibility of further leapfrog claims from the post-1987 recruited staff.  
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Whilst we can see the force of the Chairman’s arguments, particularly in relation to the position as it was around the time of the Fresh Start negotiations, we are still faced with findings by the majority that the Appellant made no attempt to address the inequalities between the two groups, and
“their actions seems to have arisen from the fear of retaliation by the unions representing the almost entirely male beneficiaries of the advantageous superannuation terms.”

Whilst the example given by the majority as to how the inequalities could have been reduced, was not one which had been explored within the Tribunal hearing, it seems to us that the general proposition advanced by the majority cannot be substituted by an alternative finding from this Court.  In particular, there are no findings made by the Snelson Tribunal as to what attempts, if any, were made to attempt to redress the inequalities in the years following on from the Fresh Start deal.  These are matters of fact which can only be addressed by a Tribunal.  The Rideout Tribunal will, no doubt, be exploring all aspects of the Fresh Start deal and the years following its implementation and, accordingly, we set aside the Snelson Tribunal’s finding in relation to the early retirement issue and remit the case to the Rideout Tribunal for a re-hearing of the issues.      
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