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LORD JOHNSTON:

1. This is an appeal at the instance of a local authority against a decision of the Employment Tribunal on a preliminary hearing that they were the employer of the applicant, who was a carer or personal assistant appointed to look after persons who were the first and second respondents before the initial Tribunal, the former of whom was represented before us as respondent as was the applicant.

2. The background to the matter is that a local authority has certain responsibilities in respect of the Social Work Scotland Act and in particular section 12 which imposes a duty upon every local authority to promote social welfare in respect of a relevant person, which includes persons who are substantially handicapped by any deformity or disability.

3. In pursuance of that obligation in the present case, the appellants substantially funded the provision of the applicant as personal assistant to the two respondents.  The main administration of the arrangement was handled by a Mr Sloan, who worked for a voluntary organisation which was the fourth respondent before the original hearing.  The actual arrangements as between the applicant and the two respondents, purported to be regulated by a contract which was produced (A1) and it is also noteworthy that when the applicant, now first respondent, resigned from her position, she intimated that termination by letter to the original first and second respondents, the terms of which would suggest that they were her employer.

4. As we indicated, the issue that was to be determined at this preliminary hearing, was who was the then applicant’s employer.  The Tribunal made a substantial number of findings in fact, made reference to a number of key authorities and then determined the matter in the following terms:- 

“Turning to the facts as I have found them to be in this case, I propose firstly, to look to the factors which point to the conclusion that the employers of the applicant were the first and second respondents; secondly, to look to the factors which point to the employers of the applicant as being the third respondents; and thirdly, to look to the factors which point to the fourth respondents as being the employers of the applicant.

Into the first category, I list the following factors:-

The first and second respondents attended the interviews and the selection meetings; they consented to the appointment of the applicant; the first respondent did take disciplinary action against other personal assistants; the first respondent was active in various external committees connected with disabled people; the first and second respondents understood that they had been designated as “employers” of the applicant; they did try to operate the rota system to the best of their abilities.

In the second category I list the following factors:-

The third respondents took the initiative in relation to the first and second respondents living independently in the community; it was they who framed the advertisement and placed it; the third respondents organised the interviewing and selection process; in substance, if not in form, the third respondents arranged the short leet and the appointment of the applicant; the third respondents organised her training; the third respondents fixed her wages; indirectly it was the respondents who paid the wages of Mr Sloan; the third respondents did not concern themselves with ensuring that the first and second respondents knew of the responsibilities of an employer and the consequences of an employer/employee relationship, which factor which suggests that that matter was not important given the manner in which the arrangements were to be implemented; the third respondents knew of the limited capacity of the first and second respondents to comprehend what was involved in regard to the responsibilities of an employer; in particular the third respondents did not concern themselves with ensuring that the first and second respondents had any appreciation of health and safety matters or employer's liability insurance; the third respondents, again indirectly, paid the wages of the applicant; the funding to enable the first and second respondents to be housed in the community had been co-ordinated by the third respondents and Independent Living; generally the third respondents called upon the services of Mr Sloan to provide personal assistance advice to disabled people within the Hamilton and East Kilbride area.

In the third category, I list the following factors:-

Mr Sloan was present at least for part of the interviewing and selection process; he drew up the contract of employment; he was the person to whom the applicant and the first and second respondents turned when problems arose such as in regard to the operation of the rota and disciplinary problems; he submitted the applicant's timesheets for payment; he gave advice to the applicant.

Looking to all the factors as I have identified, I have to say that in the light of the guidance afforded by Hall and Clifford, my evaluation of all the details suggests to me that the reality and substance of the arrangements is that the third respondents were the employers of the applicant.  In reaching that conclusion I have not attached equal weight to all the factors, but there are certain of the factors which I have identified which are in my view particularly important.  I regard as particularly important the fact that the impetus for the first and second respondents to live independently in the community came from the third respondents; that the first and second respondents had no experience and could not have had any experience of business affairs; that the responsibilities of an employer, and the consequences of an employer/employee relationship were never explained by the third respondents, nor did they take steps to ensure that an explanation was given by another person and properly understood by the first and second respondents; that the funding for the wages of the applicant (albeit indirectly) and for Mr Sloan's salary, (again albeit indirectly) came from the third respondents; that in substance, the appointment of the applicant was that of the third named respondents; and that there was continuing communication between the third respondents and Mr Sloan, not only in relation to the first and second respondents, but in regard to disabled people generally living in the Hamilton and East Kilbride area.

Looking to the circumstances therefore as a whole, it appears to me that the control of the applicant came from the third respondents and not from the first and second respondents or the fourth respondents.  In my view the "control test" is particularly apposite to the facts of this case. The form of the relationship is manifested by the written employment contract.  The substance of the relationship, however, and the reality of matters, is manifested by the other circumstances to which I have adverted.  In particular, Mr Sloan was the person through which the third respondents exercised control.”

5. In an able and succinct argument, Mr Peoples, QC, who appeared for the appellants before us, submitted that the Tribunal Chairman who was sitting alone, no criticism of that being made, had misdirected himself by taking into account irrelevant factors and not giving sufficient weight to relevant factors, not least in relation to the documents to which we have made reference and the general issue of control.  While he accepted the underlying obligations imposed by the Statute, he maintained that the local authority having made a determination that a person such as the first or second original respondent should live in the community and provided thus with assistance which would be funded by the local authority to a substantial extent, thereafter ceased to exercise the requisite degree of control over the person appointed to provide the care, which, in turn, meant that the employer of that person must be the persons to whom the care was being given.  This, therefore, he submitted, supported the position that was referred to in the documents.  As regards the issue of control, that was exercised on a de facto basis by the Mr Sloan, to whom we have made reference, who was not an employee of the local authority and was acting on a free-standing basis such as would a relative or friend.  So long as a disabled person has the capacity to enter into any contract, it must follow that he or she had a capacity to enter into a contract of employment over which they would therefore exercise control as the person receiving the services in question from the employee, i.e. the carer.  There was no way, he submitted, Mr Sloan could be regarded as the agent of the local authority who were performing their statutory duty, after the original assessment had been made, by simply providing the funding.  The fact that that was provided direct as between the local authority and the personal assistant did not detract from the existence of an employment relationship between the carer or personal assistant and the recipient.

6. Messrs Sharpe and O’Carroll, who appeared for the applicant, now first respondent and the original first respondent before the Tribunal, namely, Mr Ian Brown, made common ground.  Against the general background of the law to be applied they submitted that on the proper tests which had been set out by the Chairman, he had examined the factual position and reached a conclusion that he was entitled to reach, essentially on the question of control.  The documents were far from being conclusive, were nothing to the point if they were to be regarded merely as labels.  At the end of the day the issue was mainly one of control and although not necessarily established that Mr Sloan was an agent in law of the local authority, he was a person to whom they had delegated their functions in relation to the management of the position, while they retained overall control of the provision of care through the personal assistant to the relevant recipients.

7. Reference was made to four cases as follows:-

“Hall (Inspector of Taxes) v Lorimer (1992) ICR 739

Ready Mixed Concrete (South East) Limited v Minister of Pensions and National Insurance (1968) 1 AER 433

Clifford v Union of Democratic Mineworkers (1991) IRLR 518

Massey v Crown Life Insurance Company (1978) ICR 590 CA”

8. These cases set out the relevant tests in general terms, raising a number of issues which we need not rehearse but there is a useful passage from Mummery J, in Hall supra as follows:-

“This is not a mechanical exercise of running through items on a check list to see whether they are present in, or absent from, a given situation.  The object of the exercise is to paint a picture from the accumulation of detail.  The overall effect can only be appreciated by standing back from the detailed picture which has been painted, by viewing it from a distance and by making an informed, considered, qualitative appreciation of the whole.  It is a matter of evaluation of the overall effect of the detail …. Not all details are of equal weight or importance in any given situation ….”.

9. It is also important to note that in Ready Mixed Concrete supra, MacKenna J at page 512 to 513 stated that whether or not a relationship between an employer and employee existed between the parties, is a conclusion of law based on the rights and duties imposed by the contract, if it is such.  It is irrelevant to the parties to declare it something else and that issue is taken up also in Clifford supra to which the Chairman also made reference on page 15 of his decision.

10. In seeking to determine this matter, it is also important to bear in mind that this Tribunal will not interfere with the decision on this type of issue taken by the lower Tribunal if it is apparent that that Tribunal has directed itself to the correct tests and evaluated the evidence, albeit if upon the evidence, there is room for more than one view and this Tribunal might have taken another view (see Clifford supra paragraph 7).

11. Against that background it is important to recognise that the position of the appellants is underpinned and dictated by the provisions of the Social Work Scotland Act and particularly section 12, which imposes the relevant statutory duty.  We consider that to be highly important when considering the issue of control as between the local authority, the disabled parties and the carer.  While it may not be determinative of the matter it does seem to us that the overall control of the way in which care is provided for disabled persons must always rest and never leave the role of the local authority.  That role may be performed in a number of ways but always against a background of continuing responsibility.  It does not therefore seem to us to be material that the physical control of the particular exercise in terms of assessment and management is being carried out by a third party, namely, Mr Sloan, nor do we consider in general terms to be consistent with the local authority statutory duty to hand over control of the actions of the carer, including the right to dismiss, to the disabled persons to whom the services are being rendered in the first place, because of their needs.  It is obviously highly desirable that when a care in the community scheme is being operated in relation to disabled people, the maximum amount of independence should be provided but that aim is being implemented in the maximum possible way does not depart from or detract from or even destroy the ultimate responsibility of the local authority to retain control of the whole operation.  The fact that it is funding it is not conclusive but again evidence of the role that they have to play.

12. Against the background of those observations, it is abundantly clear thus that in the present case the Chairman applied his mind to the correct legal tests and evaluated the evidence in what was a complicated and not very clear situation.  Having regard to the reasons he gives, we cannot fault his reasoning in reaching the conclusion he did, at least upon the basis that it was the conclusion he was entitled to reach, even if there was room for another view.  In these circumstances we agree also with his approach to the evidence of the contract (A1).  It does reflect the current position in how we consider the victim in Clifford to which we have made reference as contained in paragraph 7 of that decision, to be entirely in point with regard to the position now obtaining before this Tribunal.

13. We would merely add that we would not for a moment seek to suggest that disabled persons cannot be an employer, particularly over someone caring for them.  What is determinative of the present case, is that the provision of the services is by a local authority under the obligations and terms of the Social Work Act and that dictates the whole background to this particular case.  Privately funded care might well have met the possibility of a disabled person being the employer.

14. In these circumstances we affirm that the Employment Tribunal reached a conclusion it was entitled to reach upon the evidence applying the correct test of law and has not misdirected itself.  That being so this appeal must fail.

15. In these circumstances the case is remitted back to the Employment Tribunal to proceed as accords.
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