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MR JUSTICE LINDSAY (PRESIDENT)
1
We have before us by way of a full hearing the appeal of Dr J Lynn in the matter Lynn v 1) Rokeby School Board of Governors  2) the London Borough of Newham (those two parties appear by Mr Egan), and thirdly, as an  added later Respondent, the Secretary of State for Education and Employment who appears by Mr Hill.  Dr Lynn is in person.  

2
The appeal concerns a position in which full-time teachers of either sex became members of the Teachers Pension Scheme automatically, unless they opted out, whereas part-time teachers of either sex became members only if they opted in.  There was no evidence that opting in or out was in any way difficult or any form of impediment, but Dr Lynn raises complaints as to sex discrimination under the Equal Pay Act, under the Directive 75/117/EC and under Article 141 of the Treaty of Rome.  There is a rather worrying procedural background which we do not need to set out in full, but on 20 August 1996 Dr Lynn presented an IT1 for a number of heads of relief, such as itemised pay statement, a written statement of employment and deduction from wages and so on, that was responded to by Newham; there were later amendments.  

3
In April 1997, further and better particulars of that IT1 were given by Dr Lynn and in those particulars he raised a claim under the Equal Pay Act and for sex discrimination on grounds relating to the Equal Pay Act.  Newham amended its defence accordingly.  In April 1997 also there was a second IT1 by Dr Lynn claiming that he had been unfairly dismissed on grounds relating to Health and Safety and also by way of having asserted statutory rights.  

4
There was a third and fourth IT1 from Dr Lynn but they were later withdrawn and we do not, I think, need to say anything more about them.  All four IT1s went to a hearing at Stratford and it was at that Stratford hearing at which two of them were withdrawn.  The hearing was between 5 and 9 October 1998, and the Decision of the Tribunal was sent to the parties on 11 November 1998.  It was unanimous; it was the Tribunal under the chairmanship of Mr B C Buckley and the claim by Dr Lynn that he had been unfairly dismissed failed because it was held that he had been fairly dismissed.  His complaint as to wrongful deduction of wages failed.  It was held that that Respondent did not unlawfully discriminate against the Applicant on the ground of his sex and the Respondents were not in breach of the Equal Pay Act 1970 or the Equal Pay Directive 25/117/EC.  It was held that the Respondents were not in breach of contract by having failed to include him automatically in the Teachers’ Superannuation Scheme, and the Decision recorded the withdrawal of those other two IT1s that I have mentioned.  

5
Dr Lynn sought a review by the Employment Tribunal of that Decision, but, in the meantime, lodged a Notice of Appeal dated 23 December 1998 to the Employment Appeal Tribunal.  On 5 January 1999, the Chairman of the Employment Tribunal refused a review.  On 23 April 1999, there was a preliminary hearing at the Employment Appeal Tribunal before Mr Justice Morison, the President, sitting with Lord Gladwin and Mr Straker, as I do today, which led to an Order of 8 June 1999 that set out what matters were proper, in that Appeal Tribunal’s view, for going forward to a full hearing.  The judgment of that day, given by Mr Justice Morison, said:

“The matter for which leave to proceed to a Full Hearing should be given relates to the question of access to the Teachers Pension Scheme”

And I will come back more fully to that later.  

6
On 16 June, Dr Lynn asked for a review by the EAT of that Decision.  On 23 June 1999, the Employment Appeal Tribunal, again with the constitution that I mentioned, refused leave to appeal to the Court of Appeal and also declined to review their Decision.  Newham have since responded to the Notice of Appeal and the matter came again before the Employment Appeal Tribunal on 23 May of last year when the Employment Appeal Tribunal, under Mr Justice Nelson, indicated, given the way that the issue by then had been raised, that it would be appropriate to join, or at least to invite to join, the Secretary of State as a party to the appeal.  I heard the matter in Chambers for directions on 13 June of last year, and the Secretary of State for Employment was then joined and there was an Order for a particular form of disclosure and for Chairman’s notes.  

7
Since then, the Notice of Appeal has been amended.  Some limited Chairman’s notes, fitting the topics on which the Chairman was requested to supply them, have been received and I think the final element of the chronology that we need to mention is that earlier today, in other words, this morning, we, as a threesome who had been agreed by the parties as appropriate to conduct the review, held that we would not review the Decision of 8 June 1999, leaving the effect that Dr Lynn is limited on this appeal to the particular areas which were identified at the Employment Appeal Tribunal preliminary hearing by Mr Justice Morison.  

8
In order to understand the point which the Employment Appeal Tribunal has allowed to come forward to a full hearing, one really needs to see how Dr Lynn had framed his case.  His case under the appropriate IT1 (which ended with No 63/96) initially made no claim as to sex discrimination or under the Equal Pay Act but, as we mentioned, particulars were delivered, in April 1997, and what Dr Lynn then said was:

“9. According to information received by me from the Respondent with regard to the teacher’s superannuation scheme any new entrant returning to full time teaching is entitled to become a member of the scheme unless notified by employee that they do not wish to join.  I have not notified the Respondent that I do wish to join the scheme and yet have not automatically been made a member of the scheme.  Refusal to grant membership in accordance with the scheme automatically has I believe been denied to me on the grounds of my part time status.

10.  Pursuant to the Equal Pay Act 1970 I therefore claim (i) a declaration of rights pursuant to Section 2 (1a) (as inserted) and arrears of remuneration or damages (Section 2)(5) (as amended).”

And under the heading of “Less favourable treatment” and “Sex discrimination”, he said in his paragraph 13 of the Particulars,

“alternatively I seek the same remedies in respect of this issue under the Equal Pay Directive and Article 119.”

The employer’s response was that:

“6.   It is denied that the Respondents refused to grant membership to the Applicant to the Teachers Superannuation Scheme.  The Applicant was given information regarding this scheme on his appointment in 1992.  He was informed that membership would occur on completion of relevant documentation as this is the procedure for part-time teachers.  The Applicant failed to complete the said documentation”

and a little later 

“8.  It is not admitted that the Applicant was less favourably treated than a female counterpart, or at all; the Applicant is put in strict proof of the same”

And the Employment Tribunal in its hearing of this part of the case, the only part that we are now concerned with, said this, at our page 27:

“f) The Applicant did maintain that the provisions of the Teachers’ Pension Scheme were in breach of Article 119 of the Treaty of Rome and the Equal Pay Directive (75/117/EC).  The Respondents’ case on this complaint was that the Applicant was given the Guide to Teachers’ Superannuation Scheme and acknowledged receipt of the document.  It expressly states that part time teachers are not automatically within the scheme.  They are required to opt in to the scheme should they wish to do so.  In this respect they are treated differently to full time teachers who are automatically in the scheme unless they opt out.  The Applicant argued that by reason of not being automatically in the scheme he was treated less favourably than a woman full time member of the science department.  He therefore claimed that there was a breach of the Equal Pay Legislation and the European Equal Pay Directive.  The Applicant in his evidence claimed that he at first believed that he would be automatically in the scheme by virtue of Clause 4 of the offer of employment, which stated that deduction from his salary would be made as his contribution.  He stated that, thereafter, when deductions were not made from his salary he spoke to some teaching colleagues who told him that part time teachers were not entitled to join the scheme which he believed to be true.  He conceded that he did not read the guide which he was given and conceded that he was naïve in this respect, as a mature entrant to the profession, not to be more concerned with matters of his pension.

g) The Tribunal has to consider whether a term which does not provide for automatic entry to the pensions scheme but allows for opting in is less favourable than the term which provides for automatic entry but allows for opting out.  We consider that the Respondents, having made available the Guide to the scheme, which expressly informed the Applicant of his rights, cannot be said to have imposed a term upon him which is less favourable.  The Applicant had the means of joining the scheme in his hands by election.  For whatever reason he chose not to do so.  In the Tribunal’s assessment, there was no inequality which placed the Respondents in breach of the Equal Pay provisions of either English law or European law.”

9
So far as concerns sex discrimination, the Tribunal said there was no evidence given from the Applicant which could justify the Tribunal drawing an inference of less favourable treatment accorded to him on the grounds of his sex and their overall conclusion was that the Respondents were not in breach of equal pay legislation either under the United Kingdom or European law. 

10
At the preliminary hearing which we have mentioned, as recorded in the Employment Appeal Tribunal’s judgment of 8 June 1999, the matter that was described as fit to come forward to a full hearing began with the words which I began reading a moment ago, that ended:

“As we understand it, the position in fact is that at the relevant time, those who were full time teachers were members of the Superannuation Scheme unless they opted out of it, whereas part-timers such as the Applicant were only members of the Scheme if they opted into it.  Dr Lynn argues that Article 119 “Requires that access benefits be non-discriminatory” and in that context, draws attention to Case 28/93 Van den Akker -v- Stichting Shell Pensione Funds [1994] 

“Suffice it to say that since the obligation laid down in Article 119 to comply with the Principle of Equal Treatment in the matter of pay is mandatory, an occupational scheme cannot evade that obligation simply because a discriminatory situation has arisen from an election made expressly or by implication by employees to whom such an option has been granted.”


The Employment Tribunal rejected his complaint under this head on the basis that there was a booklet which was provided to the Applicant in the course of his employment which made it clear that he was entitled to opt into the Pension Scheme as a part-timer.  It was his case that other material documents which were provided to him at the time misled him into thinking that he was a member of the Pension Scheme.  But what he is saying in argument is that whether or not he could have opted to become a member of the Pension Scheme and whether, in a sense, it could be described as his fault that he was not a member of the Pension Scheme, the way in which access to the Scheme depended upon full time or part-time employment was itself, unlawfully discriminatory.  Without giving any indication as to the outcome of that argument, that point seems to us to be arguable.”

And that is the point that was allowed to come forward and has, indeed, been argued.  

11
The context of that word “unlawfully discriminatory” would seem to be in relation to the Equal Pay Act and as to sex discrimination and the Directive.  

Dr Lynn first refers us to the very paragraph in Van den Akker [1995] ICR 596 - 634 to which Mr Justice Morison had referred.  That was a case in which the European Court of Justice made clear that in relation to that equality as to pension provisions which is required to comply with Barber v The Guardian Royal Exchange [1990] ICR 616 there could be no option for contracting out.  The European Court of Justice had specifically indicated earlier that Barber was not to be fully retroactive, but it had allowed no derogation from Barber for the future.  In Van den Akker at paragraph 13 at page 632, they said:

“However the court made it clear that no limitation of the effects of the interpretation given in the judgment could be accepted for periods of service subsequent to 17 May 1990.”

In their paragraph 22 they said:

“The answer to the first question must therefore be that Article 119 of the Treaty does not allow an occupational pension scheme which following the Barber judgment sets a uniform retirement age for all its members to maintain in favour of women as regards benefits payable in respect of periods of service completed after the entry into force of the new rule a retirement age lower than that for men, even if such a difference is due to an election by women before the Barber judgment.”

As regards periods of service completed between 17 May 1990, the date of the Barber judgment, and the date of entry into force of the rule by which the scheme imposes a uniform retirement age, Article 119 does not allow a situation of equality to be achieved otherwise than by applying to male employees the same arrangements as those enjoyed by female employees.”

12
The question of whether women in terms opted to retain the age of 55 or were deemed to have done so by way of not specifically opting for the age of 60, then arose, and it was in that context that the European Court of Justice made the observation cited both by Mr Justice Morison and by Dr Lynn.  The European Court of Justice immediately afterwards said, after the quote that Dr Lynn relies upon:

“The answer to the second question must therefore be that the reply to the first question is not affected by the fact that in a case such as this, the female employees concerned were deemed, in the absence of an express election on their part, to have opted to maintain their retirement age at the level prior to equalisation”

That was a case in which there was a plain and accepted inequality as between men and women in relation to pay.  Few things could be clearer than that such an inequality is not to be tolerated, nor is it protected merely because it has been agreed.  If that were not the case, it would be a defence to paying women less than men to say that they had contracted to receive less than men, and, if that was the case, the whole principle of equality would topple.  The Van den Akker case has, as it seems to us, no application to the case in front of us.  It applies to a case where one can show a plain and accepted inequality but in respect of which an option has been permitted.  As Mr Hill points out, it has no common feature with our case, save that it concerns an option.  We cannot see the case as being of any assistance to Dr Lynn.  The Van den Akker case in many respects was Dr Lynn’s sheet anchor but there were possible other ways of putting the case which are touched on at some stages in his argument and which we ought to deal with, even if they have not been fully developed orally.  It may be that some of these cases or claims or forms of claim would be abandoned by Dr Lynn, but, in any event, to be on the safe side so to speak, we deal with them.  

13
The first is a claim for direct sex discrimination.  Dr Lynn has asserted that he is less favourably treated than a female full-time employee because such a female full time employee is automatically a member of the Teachers’ Pension Scheme unless she takes the trouble to opt out of it, but that, as it seems to us, is not a comparison like with like.  It is not a comparison that relies simply on a difference in sex because in that comparison the female full timer is a full timer, whereas Dr Lynn is a part-timer.  If one compares Dr Lynn with a female part-timer, he and she are treated identically; both are not automatically members of the Teachers’ Pension Scheme but can opt in if they choose to do so, and the form for opting in, so far as we can discern, does not distinguish between male electors and female electors.  If one asks, for the purposes of section 1(1)(a)  or 2(1) of the 1975 Act, whether a person, here the employer, treats a man less favourably than he treats a woman with respect to joinder into the Teachers’ Pension Scheme, the only possible answer, in our view, is that there is no such less favourable treatment.  The test is, of course, objective, see Burrett v West Birmingham Health Authority [1994] IRLR 7.  So much for that heading.

14
The next heading is indirect sex discrimination.  Here the first question would seem to be this: taking the need to fill in and supply a completed form in order to opt into the Teachers’ Pension Scheme to be a requirement or condition within section 1(1)(b) of the 1975 Act, is the proportion of men who can comply with it considerably smaller than the proportion of women who can comply with it?  We are dealing here, ex hypothesi. with teachers.  There is no hint in the Employment Tribunal’s Extended Reasons that any evidence was led that suggested that any teacher of either sex found that that condition was impossible or difficult or burdensome or that it conduced to material delays, still less that a difference emerged as between female and male part-time teachers.  

15
Although on this point it is therefore unnecessary to look further at indirect sex discrimination, it may be worth briefly looking at section 1(1)(b)(ii) and (iii) - (ii) which is concerned with justification.  If, in practice, the majority of full-timers do not opt out of the Teachers Pension Scheme but choose rather to be and remain in it, and if, in practice, the majority of part-timers who might have their own separate pension arrangements do not opt in, but choose to remain out of the Teachers Pension Scheme, one can quite see that it could be (we say no more than could be) that for simple administrative reasons it might be easier to require full-timers to opt out and for part-timers to opt in, simply in order to reflect their respective likely expected wishes and to cut down on paper work.  Justification could thus be relevant to excuse the imposition of a requirement or condition such as the one we are looking at.  One certainly could not rule it out without further thought, although we do not suggest that in this particular case it seems to have been explored at all.  

16
As for (iii), the imposition of a requirement or condition can only be complained of by a complainant who suffers detriment because he cannot comply with it.  But whilst Dr Lynn did not comply with the condition, there is no finding that he could not have complied, had he chosen to do so.  He was held not to have read the guide as to the Teachers’ Superannuation Scheme which he signed that he had received.  The Employment Tribunal in a passage we have already cited, indicated that the guide to the scheme expressly informed him of his rights, and the Tribunal said:

“The Applicant had the means of joining the scheme in his hands by election; for whatever reason, he chose not to do so.”

There was no finding that he could not comply.  As it seems to us, there could have been no finding of indirect sex discrimination.

17
So far as concerns the Equal Pay Act it is not denied but that unequal access to pension rights can represent unequal pay.  As Mr Hill points out, the scheme of the Equal Pay Act  is explained in Glasgow City Council v Marshall [2000] IRLR 272 -274 paragraph 18.  There, in the speech of Lord Nicholls with which the other Lordships agreed, Lord Nicholls says at paragraph 18:

“The scheme of the Act is that a rebuttable presumption of sex discrimination arises once the gender-based comparison shows that a woman, doing like work or work rated as equivalent or work of equal value to that of a man, is being paid or treated less favourably than the man.  The variation between her contract and the man’s contract is presumed to be due to the difference of sex.  The burden passes to the employer to show that the explanation for the variation is not tainted with sex.  In order to discharge this burden the employer must satisfy the tribunal on several matters.  First, that the proferred explanation, or reason, is genuine, and not a sham or pretence.  Second, that the less favourable treatment is due to this reason.  The factor relied upon must be the cause of the disparity.  In this regard, and in this sense, the factor must be a “material” factor, that is, a significant and relevant factor.  Third, that the reason is not “the difference in sex”.  This phrase is apt to embrace any form of sex discrimination, whether direct or indirect.  Fourth, that the factor relied upon is or, in a case within s. 1(2)(c), may be a “material” difference, that is a significant and relevant difference, between the woman’s case and the man’s case.”

As it seems to us, Dr Lynn fails to bring himself within that scheme.  He identifies no female part-time comparator who does not have to opt in if she wishes to be in the Teachers’ Pension Scheme.  He could point to a full-time person who does not have to opt in, but that person would not be a comparator by reason of not doing exactly the same work - one being part-time, one being full-time - and he identifies no less favourable treatment of male part-timers than of female part-timers.  

18
It would, of course, be quite possible to imagine a case where opting in was made so difficult that it raised a real impediment and could be regarded as introducing, albeit under a disguise, a less favourable treatment, either for sex discrimination or for Equal Pay Act purposes, but there is no evidence to suggest that any such impediment existed here.  We have not been able to find any breach of the Directive 75/117 or of Article 141.  There is no hint of any evidence having been adduced as to more female than part-time teachers, or more male than female ones, being affected by this particular requirement of opting in or opting out, as the case might be.  We have not been able to find anything that suggests that the proportional number of men who could comply with the requirement as to opting in was smaller, let alone considerably smaller, than the proportion of women who could do so.  

19
A number of points have come up which are not easy to slot into any particular heading which, for all that, need to be dealt with.  Dr Lynn draws our attention to a letter of 4 October 1996, written by him to Mrs McSharry of the employer.  The letter is fairly short and it might be safer to read the whole of it:

“Please find enclosed my doctor’s certificate, the original is required by Sick Regulations.  Please also find another form L17 to bring the current details up to date.  I note that I have not received any response to my correspondence of 14 August 1996 and subsequent.  Can you also note that I have neither any record of, nor receipt of correspondence advising me of all specific details about the LEA’s policy regarding my equal access to the occupational pension scheme, despite my request to your colleague, Ms Williams, on the matter, in February 1996.

Sincerely

Dr John Lynn”

Now we need to bear in mind that, upon an election to opt in to the scheme, deductions will thereafter be made from the employee’s wages, some 6% being deductible.  We have found ourselves unable to treat that letter of 4 October as an election or an indication of a wish to elect, to join the Teachers Pension Scheme.  If one casts the position slightly differently, and asked whether an employer safely deduct 6% on the basis of such a letter, the answer would be manifestly “No”.  

20
Another point is this: did the employer fail sufficiently to draw to Dr Lynn’s attention his pension rights?  A guide headed “Your Pension - A Guide to Teachers’ Superannuation England and Wales” was before the Employment Tribunal and they held that it expressly informed Dr Lynn of his rights and that it had been made available to him.  There is no ground on the facts for the sort of claim that was dealt with in the House of Lords in Scally and Others v Southern Health & Social Services Board [1991] IRLR 51 and, indeed, no such claim was actually framed by Dr Lynn, or certainly no such claim has been permitted to be appealed to us, given the nature of the terms of the restrictions imposed at the preliminary hearing of the Employment Appeal Tribunal.  Dr Lynn says that even if an election to opt in was promptly made, there would necessarily be some delay before full implementation and that that would amount to a detriment that was suffered by a part-time employee having to opt in, as opposed to the position of a full-timer, who was automatically in from the start.  But there is no finding whatsoever to that effect, and no suggestion that evidence was led to show that to be the case.

21
Next, Dr Lynn says that a part-time woman would have been treated differently, had she joined as a part-time teacher.  She would, he said, have been sat down and had all matters explained to her and have been asked whether she wished to opt in, in all the circumstances as would then be explained to her.  There is not a shred of evidence to support any such scenario.  Dr Lynn says attention should have been paid to the statistics, but, whilst they show different proportions of men and women as part-time teachers and full-time teachers, they say nothing about less favourable treatment or detriment.  The Employment Tribunal, rightly in our view, was able to conclude its reasoning without referring to them. 

22
Dr Lynn says that further documents have now come to his hands that explain matters more fully than he was able to explain at the Tribunal and that assist him.  But we have to deal with an appeal from the Employment Tribunal on the basis of how the Employment Tribunal saw things at the time on the material laid in front of them.  It would have been open to Dr Lynn to seek discovery before the hearing at the Employment Tribunal and, indeed, he indicated that he did so, but the point was made at the preliminary hearing at the Employment Appeal Tribunal that if he failed to obtain an order for discovery, he should have appealed against the failure and that, having not done so, he could not any longer complain about inadequacy of documents.  Dr Lynn also says that such further papers as he has since obtained show that a part-timer’s election to go into the scheme was not of itself sufficient.  He suggested that a discretion still remained under which the part-timer, even making an election to join the scheme, could nonetheless be refused or perhaps delayed.  That was not, as it seems to us, an issue below and we have no reason to think that evidence was led in respect of it.  We cannot, therefore, entertain it, but we can say that so far as concerns non-hourly paid part-timers we have no reason to think that a straightforward clear election did not, of itself, suffice.  

23
We must bear in mind the limited nature of the issues permitted to come forward to this full hearing.  We trust that we have now dealt with, at any rate, all the main points that have come forward to us; we have been able to find no error of law on the Employment Tribunal’s part, relative to the issue that was allowed to come forward and accordingly we must dismiss the appeal.  
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