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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against the findings of the Employment Tribunal to the effect that the applicant respondent had been unfairly dismissed, albeit with an assessment of contribution at 75%.  A challenge was also made to the finding that re-engagement should be ordered.

2. The background to the matter is that the respondent, working on an assembly line in the appellants’ plant, took an unauthorised break which was said to be contrary to a standing instruction that permission should be sought before any worker left the line while it was in operation during his shift.  The particular episode was stated to have occurred against a background of a final warning having been given to the respondent some three weeks earlier in relation to the same matter, albeit when he was doing a different job.

3. The Tribunal go into the evidence in some detail but the substance of their decision starts on page 8 in the following terms:-

“In the first instance the Tribunal required to consider whether or not the applicant had been guilty of misconduct.  This is a potentially fair reason for dismissal under section 98 (2) of the Employment Rights Act 1996.  On 7 October 1999 the applicant was on a final warning.  He had been given a specific instruction by Mrs Connel not to leave his place of work without seeking permission.  He knew that Mrs Connel was in a meeting that morning when he wanted to take his break.  He sought cover from the break boys as he should have done.  They were unable to assist. He stated that had Mrs Connel been around, he would have sought her permission.  He did not think to speak to the TQA.  He took a chance.  He arranged cover in accordance with the general practice of self management of tea breaks.  In doing so he disregarded the clear instruction given to him by Mrs Connel.  The line was left running and, in fact, no cover whatsoever was being provided by Mr Armstrong.  That was exactly the situation that the respondents wanted to avoid.  The Tribunal concluded that the applicant had indeed been guilty of misconduct.  The Tribunal was satisfied that the respondents had met all the tests in the Burchell case.

The Tribunal then required to consider whether or not the respondents had acted reasonably in treating the reason for dismissal as a sufficient reason for dismissing the applicant.  In doing so the Tribunal required to give consideration to the evidence of the existence of a general practice in the bottling hall of self managed tea breaks.  The Tribunal accepted the evidence of Mrs Vallance.  She was an excellent witness.  In particular the Tribunal accepted her evidence to the effect that this practice had been going on for years.  There was no practice of going to a team leader or a TQA to get time off at an official break.  Self management of breaks did exist.  Not everyone was covered by a break person.  The Tribunal also accepted Mrs Vallance’s evidence that the instruction given to her not to leave the line without permission was not expressed in terms that it would apply to a break situation i.e before 12 noon and before 4 pm.  The Tribunal concluded that the rule in relation to seeking permission and to leave a place of work was not in practice being observed or indeed being applied in a break situation.  The respondents were not making it clear to operators that the rule was to apply at all times.  This placed operators in an extremely difficult position.  The Tribunal concluded that the respondents were certainly aware of this practice.  Mrs Vallance had made it clear to them at the meeting on 7 October.  They did not take it into account.  This of its self smacked of unfairness.  The Tribunal considered that the respondents break system was nothing less than shambolic.  It was interesting to note that a new system is now in place.

The existence of this practice clearly placed the applicant in an extremely awkward position.  He knew the instruction that had been given to him but on the other hand he knew that the practice of self management continued to apply.  He should not have been put in a position where there was any doubt in his mind at all.  The Tribunal concluded that the existence of the general practice which the respondents were made aware of both at the meeting on 7 October and at the appeal hearing was a material factor which should have been taken into account when considering whether or not to dismiss the applicant.   The respondents ignored the general practice.  The Tribunal did not accept the evidence of Mrs Connel that she was unaware of the practice.  As a team leader of some experience she must have known of its existence.  The Tribunal concluded that Mrs Connel chose not to take this into account and to rely on the fact that she had given the applicant a clear and specific instruction not to leave his place of work.  In the Tribunal’s view that simply was not good enough.  At the appeal Mr Rose was advised  of the practice but he seemed to be unaware of it or simply believed that it did not exist at all.  The Tribunal concluded that it did exist and that the respondents, by not specifically telling operators that the rule applied in an official break situation, implicitly acknowledged it’s existence.  Were it so to apply the respondents would have made the position clear.  Operators were left to interpret the instruction as Mrs Vallance said.  They interpreted it by continuing to operate the general practice.  When the applicant saw the general practice continuing to apply he arranged cover in line with the practice.  Albeit this was in defiance of a clear instruction it was nevertheless a material factor which went to the heart of reasonableness.  The respondents simply did not take it into account as they should have done.  Overall the Tribunal got the feeling that the respondents simply wanted the applicant out by reason of the fact that he had re-offended so soon after he had previously been warned for an offence of a similar nature.  The Tribunal accepted the evidence of the applicant and Mrs Vallance in relation to Mrs Wyper’s abusive language at the meeting on 7 October.  In no way could this be said to set the scene properly for a fair consideration of representations being made on behalf of the applicant.  The Tribunal therefore concluded that the dismissal was unfair in respect that the respondent’s had not acted reasonably in accordance with Section 98 (4) of the 1996 Act.”

4. Mr Hamilton, who appeared for the appellants, argued, firstly, that particularly having regard to the reference in the core of the Tribunal’s decision to the decisions of Haddon v Van den Bergh Foods Ltd [1999] IRLR 672 and Midland Bank Plc v Madden, had applied the wrong test in relation to the well established tripartite test laid down in British Home Stores Ltd v Burchell [1980] ICR 303.  Those two decisions having been overturned and authoritatively disapproved by the Court of Appeal in Post Office v Foley & HSBC Bank plc v Madden [2000] IRLR 827.  The result of that decision is to restore the law laid down in Burchell which requires the Tribunal to assess the reasonableness of the decision to dismiss in the context of the band of reasonable responses open to the employer, in other words, an objective test of the employer’s conduct.  What the Tribunal must not do is substitute its own view as to the reasonableness of the employer’s decision.  Mr Hamilton submitted in this case that is precisely what the Tribunal had done when the wording in the decision was looked at in any detail.  Mr Hamilton went on to submit that, in any event, the Tribunal’s decision was perverse having regard to various findings they had made in fact in the context of what instructions had been laid down by the employer, notwithstanding an apparent practice that breaks could be taken on a self managed basis.  He also complained separately about the reliance of the Tribunal on certain evidence as to what had happened at the disciplinary hearing.

5. Mr Clayton represented himself and for understandable reasons did not properly address the issues focussed by Mr Hamilton.  He simply submitted to us that what he had done was in accordance with the practice which was prevailing and that if he had known his job would have been jeopardised he would have not done what he did.

6. We have no hesitation in concluding that in this case the Tribunal, perhaps understandably by reason of the state of the law at the time of the decision, have not applied the correct test but substituted their own judgment for that of the employer.  This is perhaps most clearly focussed in the sentence “albeit this was in defiance of a clear instruction that was nevertheless a material factor which went to the heart of reasonableness”.

7. We recognise that there is a clear issue in this case as to whether or not dismissal was within the band of reasonable responses if the evidence had disclosed an established practice contrary to the employer’s instruction.  For the dismissal to be declared unfair, that issue must be satisfied against that test and not merely by an expression of opinion on the part of the Tribunal as to what it might have done if it was the employer.

8. In these circumstances we are satisfied that the approach of the Tribunal here is flawed but the question arises as to what we should do given the clear conflict upon the evidence which could create a dilemma in the mind of the employee as between the instruction not to leave the line and the apparent practice of self managed breaks.  We are unable to conclude that no reasonable Tribunal must hold that this dismissal was fair.  The matter must be viewed objectively and upon the evidence in an open question. To that extent we are therefore required to order that the matter be reheard by a freshly constituted Tribunal.

9. That being so, we do not need to express a view on the issue of perversity.

10. Finally, with regard to the question of re-engagement, as a matter of generality we find it extremely difficult to equiperate a finding of 75% with a notion that an order for re-engagement can be justly imposed upon the employer.  If that matter had still been live before us we, accordingly, in the present circumstances, would have overturned the ruling in relation to re-engagement, not least because the practicability of it does not seem to have been considered properly by the Tribunal nor have they considered the issues raised by section 116(3)(c) of the Employment Rights Act 1996 in relation to the justice of the position.

11. In these circumstances this appeal is allowed and the case remitted back to a freshly constituted Tribunal for a full rehearing.
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