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LORD JOHNSTON:

1. This is an appeal at the instance of the employee against a finding of the Employment Tribunal that he had not been unfairly dismissed from his employment with the respondents.

2. The background to the matter is the respondents operate a small bus company in the Mearns.  The appellant was employed as a driver, the employment commencing in a August 1998.  He was dismissed on 1 November 1999 for refusing to accept a variation in his shift patterns for various reasons.

3. The substance of the Tribunal’s conclusions is as follows:-

“CONCLUSIONS OF THE TRIBUNAL

It would have been preferable for all concerned if the respondents had issued their drivers with terms and conditions of employment spelling out their requirement for flexibility of shifts worked.  Having failed to do so they left themselves open to the complaint by the applicant of unilateral variation to his terms.  Having found there was no express term under the verbal contract of employment agreed with the applicant, we considered, however, that in the business of a bus operator, there was an implied term of flexibility in hours worked.  In that business the requirements of contractors and public demand have to be met.  The applicant had driven buses for 22 years.  Over that period he must have encountered changes in timetables which necessitated alterations to his shifts.  Such an implied term was in our view necessary to give the contract business efficacy.  We considered, moreover, that in the transport industry changes of timetable to meet customer demand, thereby causing alteration to shift patterns was also a matter of custom and practice, which was to be implied into a contract of employment.  In that event, we concluded the respondents, who in the financial year 1998-99 were in a loss-making situation, were not in breach of their contract with the applicant in altering his shift pattern.  Accordingly when he consistently refused the instruction to work the new shifts, his dismissal related to his conduct, which was an admissible reason for dismissal.”

4. Having reached that conclusion the Tribunal went on to consider that the employer had not acted unreasonably in effecting dismissal, hence the dismissal of the application.

5. Mr Christie, who appeared for the appellant, opened by seeking to amend his grounds of appeal by introducing an issue of illegality in terms of working hours which issue related to the Drivers’ Hours (Passenger and Goods Vehicles) (Modifications) Order 1971.

6. We declined this application largely because it would involve remitting back to the Tribunal to consider further evidence but also because, as will become apparent, we do not consider that Mr Christie was required to rely upon that particular aspect of the case.

7. His basic submission was that in the passage we have quoted, the Tribunal have erred in law by implying a term into this contract, of flexibility, there having been no original written contract.  He submitted that for a term to be implied, it had to be reasonable, notorious and certain.  Reference was made to O’Brien & Ors v  Associated Fire Alarms Ltd [1969] 1 ALL ER 93 and Jones v Associated Tunnelling Co Ltd [1981] IRLR 477.  The term in question had to be one to which both parties would have given their agreement had they applied their minds to it and, furthermore it had to be based, if referring to a practice in a particular industry, upon evidence.  While mobility clauses could be implied into contracts of employment, the issue again depended upon evidential questions, Aparau v Iceland Frozen Foods plc [1996] IRLR 119.  The position, he said, was compounded if there were express terms of contract covering a particular situation which made it all the more difficult to imply an additional term (MacDonald v The Lord Advocate, Court of Session unreported 20 January 1999) and (Securities & Facilities Division v Hayes, Court of Appeal unreported 21 March 2000).  He submitted there was simply no basis upon the evidence and against this legal background, for the Tribunal to have implied a term of flexibility and held on their own apparent judgment that it was one that the appellant would have been bound to agree to because of his experience in the industry, there is simply no basis in fact for that assertion, it was maintained.

8. Mr Geraghty, who is a director of the respondents, replied by simply pointing by reference to the appellant’s pay slips during the period of his employment, that he had in fact worked flexible hours and that therefore this must be deemed to be part of his contract.  If the Tribunal have gone too far, the matter should be reconvened for new evidence on that issue.

9. We have no hesitation in agreeing with the submissions of Mr Christie.  It is trite law that to imply a term into a contract against a test, he enunciated, it must be evidentially based. In this case the Tribunal had simply reached a conclusion, apparently from its own judgment and experience.  In any event, the term to be implied is far too vague to be workable.  The word “flexible” has no parameters whatsoever and presumably it is therefore necessary to apply in addition some idea of reasonableness which carries the matter much further than even the Tribunal have done.  We note that in the written contract finally proferred which the appellant refused to accept, there was some reference to flexibility.  We consider there was nothing in the point that the appellant was in fact working flexibly during his period of employment because he plainly had agreed to that.  The important aspect of an imposed variation of contract, is that it is a breach of contract unless accepted by the employee.

10. In these circumstances by seeking to impose the new terms relating to shift working, we consider the employer was in breach of his contract of employment.  If the employee had resigned we would therefore have declared he had been constructively dismissed.  Since he was in fact dismissed, assuming for the moment that the reason for that was still his conduct, we do not consider that the employer has satisfied the test of general reasonableness laid down in section 98 of the Employment Rights Act.

11. In these circumstances we hold that the employee was unfairly dismissed.

12. This appeal will be allowed and the case remitted back the same Tribunal to consider any questions of compensation or remedy.
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