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JUDGE ALTMAN

1.
This is an appeal from the decision of the Employment Tribunal sitting at Watford over three days in March 2002 and it comes before us by way of Preliminary Hearing to determine if there are any points of law that can properly be argued in full before the Employment Appeal Tribunal.
2.
The Applicant complained of race and sex discrimination and victimisation by her manager Mr Spiller over a number of years.  It was argued before us that the complaints should have been treated as separate incidents of discrimination by the Employment Tribunal, but it is clear that they were treated as a course of conduct before that Tribunal.  No application was made before the hearing in relation to those incidents which would otherwise have been outside the jurisdiction of the Tribunal for leave to extend time.  Counsel submitted that he had raised it in his written submission at the end of the hearing but of course that seems to us to have been too late.  There were an enormous number of allegations for the Employment Tribunal to consider and at page 9 of their decision they summarised what they described as the Applicant’s main claim.  This appeal will proceed to a hearing in full on most of the grounds in the Notice of Appeal but this judgment confines itself to those grounds which we consider unarguable.  Ground 8 of the Notice of Appeal makes a general allegation that there was an obligation on the Tribunal to make specific findings on each and every incident complained of, “indicating the nature of the conflicting evidence and the reason why one version was preferred to another.”  The Tribunal’s reason for failure to do so appears to be that it was difficult to deal with every allegation the Appellant had made because so many of them went back in time and were unsubstantiated and lack credibility.  It is argued that this was not a lawful reason.  In the case of Qureshi v Victoria University of Manchester, referred in Anya v University of Oxford [2001] IRLR 379 Mummery J as he then was said:
“There is a tendency, however, where many evidentiary incidents or items are introduced, to be carried away by them and to treat each of the allegations, incidents or items as if they were themselves the subject of a complaint.  In the present case it was necessary for the Tribunal to find the primary facts about those allegations.  It was not, however, necessary for the Tribunal to ask itself, in relation to each such incidents or items, whether it was itself explicable “on racial grounds” or “on other grounds.”

3.
Although that dealt with “inference” type situations it does lead to the conclusion that it is not a legal requirement that every single allegation must have a finding of fact set out together with an analysis of any conflicting evidence which may be related to it.  We find that that is not an arguable proposition of law and it is dismissed at this stage.  There are, as in this case, sometimes specific incidents about which this argument can be raised but we find no general proposition of law.
4.
In paragraph 9 of the Notice of Appeal, the Tribunal are alleged to have erred in law in rejecting evidence of complaints which “went back in time, were not substantiated and lacked credibility”.  It is asserted that lapse of time cannot itself be a good reason for rejecting a complaint.  Lapse of time is, however, a fact which a Tribunal is entitled to take into account when evaluating the truthfulness of a complaint.  It is alleged that the word “substantiated” if it meant “corroborated” meant that the approach was wrong in law in that the Applicant was not required to supply corroboration for her allegation.  It seems to us that some allegations of race discrimination by their very nature will not be supported or corroborated by other evidence whereas in relation to some, by virtue of the type of incident described, one would expect to find support from other witnesses or other aspects of the evidence if the allegation is true.  There is no rule of law that the Tribunal is precluded from taking into account that some allegations are not “substantiated” in their overall assessment of those facts.  The Tribunal is criticised for not making clear what was meant by “lacked credibility” and the grounds state:
“If this is a finding of fact that the Appellant lacked credibility then this should have been stated as a finding of fact which it was not.  If it is not then it is meaningless.”
5.
Employment Tribunals are generally relied upon to exercise care and consideration in the terminology they use and particularly in relation to a party whose claim or response they are rejecting.  It seems to us clear that the Tribunal were saying that they did not believe the description of those instances to which they refer.  It is also alleged in ground 9 that the Tribunal have an obligation to say in respect of each complaint whether it was made out on the balance of probability.  The Tribunal is criticised for adopting its own set of criteria.  We have already dealt with whether it is necessary to deal with every single complaint.  Ground 9 does not contain an arguable point of law and it is dismissed at this stage.

6.
In Paragraph 10 of the Grounds of Appeal the Applicant argues that the findings of the Tribunal were perverse in that they contradicted each other in relation to the complaint that Mr Spiller made jokes with sexual connotations that she found offensive.  The applicant refers to two parts of the decision.  First it is pointed out that the Tribunal found that Mr Spiller told jokes, usually in the confines of his office and that this tied in with the Applicant’s concession that she could not recall any.  The Applicant contends that this presumably represents a finding that she did not hear any jokes.  In fact it simply represents a finding.  It seems to us, that it is hardly surprising that the Applicant could not recall jokes in relation to those said behind closed doors and which she did not hear.  It is pointed out that the Tribunal, on the other hand, elsewhere accepted that sometimes jokes were told that were audible in reception and that in relation to those sometimes they must have been heard because the Applicant was alleged to have moved her chair nearer to be able to hear.  It is contended that this was a contradictory finding that the Applicant did in fact hear jokes and enjoyed hearing them.  We reject that argument.  This is a broad factual analysis in which the Employment Tribunal have found that sometimes the jokes were not heard and sometimes they were heard but when they were heard all the signs that the Applicant gave was that she did not find them offensive.  The fact that when in cross-examination the Applicant said she could not remember any jokes was treated by the Employment Tribunal in covering in part that she could not hear anyway.  We found no contradiction or perversity in that but rather a clear and realistic analysis of the evidence before the Tribunal and the conclusions which they drew.  
7.
In Ground 11(2) the Notice of Appeal complains that:
“The tribunal placed far too much weight on the absence of complaint in the appellant’s departure letter having regard to the fact that the appellant brought her complaint to the tribunal soon after.”

8.
This is not the foundation of any error of law.  On the contrary, we have seen the copy of the departure letter.  It is clearly a significant piece of factual evidence upon which the Tribunal were entitled to place such weight as they considered appropriate and we dismiss that ground also.
9.
In Paragraph 11(3) the Notice of Appeal contends:

“The tribunal placed great emphasis on the fact that there had been no previous complaint against Mr Spiller.  Yet it was accepted that his sales force was all white.  Accordingly the absence of a complaint about racism was of no or no significant probative value and the tribunal was wrong to take it into account.”
10.
We are sure the Tribunal was mindful of the general structure of the company and the absence of previous complaint is a matter they could take into consideration.  Although they do not spell out in their decision that they took into account that Mr Spiller’s sales force was in fact white they clearly had very much in mind the overall structure and balance of the Company with 60-70% membership of ethnic minorities and the directorship that was entirely Asian.  The placing of weight on a particular fact is generally a matter for the Employment Tribunal and we can find no criticism which amounts to an arguable point of law in relation to this aspect of the appeal.

11. Paragraph 12 of the Notice of Appeal contains an argument rather than a ground of appeal.  

12. Accordingly, this matter will go forward to a hearing in full on grounds 7(1), (2) and (3) and paragraph 11(1) only.
13. This appeal will be listed in category C for one day and the automatic directions will apply.
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