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MR JUSTICE KEENE:


Application for an adjournment by the appellant in person
1.
The appellant in this case, Mr Ayobiojo has this morning sought an adjournment of this hearing on the ground that it was only yesterday evening that he discovered that his legal representative, Mr Fred Edward Jnr., was not going to represent him today. Consequently, he tells us that he is in difficulties in presenting his case in person today.

2.
Counsel for the respondent, Mr Lakha opposes this application, pointing out that this hearing date was arranged several months ago. 

3.
Indeed, it was. The Notice of Hearing was sent out on 13th April 2000. 

4.
Mr Ayobiojo’s position is, we find, somewhat surprising. He was present at the hearing of this Appeal Tribunal when it dealt with the directions in this matter back in late March 2000. The EAT then directed that there be an amended Notice of Appeal lodged by 19th April and that skeleton arguments be exchanged 14 days before the hearing. Yet we are told by Mr Ayobiojo that he had not seen the amended Notice of Appeal until this morning and apparently he was not consulted about it, nor did he seem to take any steps to find out what was happening about either that or the skeleton argument. In so far as he made any enquiries, those must have indicated to him that nothing of significance was happening and at that stage he should have been alerted to the fact that there could well be problems about his representation by Mr Fred Edward this morning.

5.
On the face of it, he does now face a problem. However, we bear in mind that this is a case of some antiquity. The complaints by the appellant relate to events between 1986 and 1990. In principle, therefore, it would be most undesirable that there should be any further delay in disposing of this matter unless that delay is inevitable in the interests of justice. There has already been delay in the appeal process caused by an adjournment of the preliminary hearing into this appeal, which came about because of problems surrounding Mr Fred Edward Jnr. It is probable that at some stage the appellant is going to have to represent himself. He tells us that he is not legally aided and Mr Fred Edward’s firm have now gone off the record. Mr Ayobiojo agrees that he is not unfamiliar with the appeal points. Indeed, that must be so because he himself drafted the lengthy original grounds of appeal in this case, one of the Notices of Appeal running to some 41 pages. The amended Grounds of Appeal are intended to be and indeed almost entirely are a concise summary of Mr Ayobiojo’s own earlier grounds of appeal. He is clearly very familiar with the factual details of his case, having represented himself personally before two Industrial Tribunals in 1991 and 1993 and then done so again in the particular hearing, which is now under appeal, for 12 days before the Industrial Tribunal. 

6.
We take the view that this tribunal itself, helped by Counsel for the respondent under his duty to the court, will be able to ensure that the appellant is assisted on any matters of law where he is not himself in a position to deal adequately on his own with such topics. What may be a potential problem in our view for the appellant is that he has not seen until this morning the amended Grounds of Appeal and he has not seen the respondent’s skeleton argument before. As we pointed out, the amended Grounds of Appeal should come as no surprise to him. But, in our judgment, he does need time to read the respondent’s skeleton. If that opportunity is provided to him, it seems to us that he will then be in a position to address this tribunal on the grounds of appeal which he wishes to advance. He is clearly someone who is very capable of representing himself as appears from the record of his appearances in the earlier tribunal hearings to which we have already referred.

7.
We propose therefore to grant the application for an adjournment only to the extent that we will adjourn for just over one hour and this appeal hearing will therefore commence substantively at 12:45.

Recommencement of the appeal hearing following an adjournment

MR JUSTICE KEENE:
These are appeals against two decisions of an Employment Tribunal sitting at London (South) and entered on the Register on 3rd March 1999. One of those decisions was the result of a review carried out by the tribunal into its earlier decision which had been entered on the Register on 28th September 1998. That earlier decision was varied in part by the later decision and reissued in amended form. The tribunal struck out one of the appellant’s complaints on the basis that his conduct had been vexatious and frivolous within the meaning of Rule 13(2)(e) of Schedule 1 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 1993 (‘the 1993 Regulations’). It found three of his complaints of racial discrimination to be out of time and it refused to extend time. In the earlier decision the tribunal had rejected all but one of the appellant’s claims that he had been subjected to racial discrimination by the respondent. In the amended decision, which it issued as a result of its review, it rejected all such claims by him. It also made an order that the appellant pay the respondent its costs on County Court Scale 2 on a full indemnity basis. 

1.
That recital of the tribunal’s decisions perhaps indicates by itself that this is an unusual case. It also has a very lengthy history. 

2.
The tribunal was considering three originating applications made by the appellant in January and April 1990 and August 1991. Those had been consolidated by a decision of an Industrial Tribunal on 9th July 1993. 

3.
The appellant, who is black, had been employed as the respondent’s district maintenance manager for its North District since February 1986. Certain problems arose between him and a fellow employee and in April 1986 the appellant was accused of assaulting that other man. He was suspended and eventually a disciplinary hearing took place which resulted in a final written warning in September 1986. That warning was eventually withdrawn in early 1988. 

4.
Three of the appellant’s ten complaints of racial discrimination related to the events of April to September 1986. None of the other complaints of such discrimination concerned events earlier than 1989. The appellant’s employment was terminated for gross misconduct, including instructing operatives to falsify timesheets so as to claim overtime falsely, in November 1990. 

5.
The Employment Tribunal found that each of three complaints relating to the 1986 events had been presented outside the three month time limit. The appellant, it said, had provided no reasonable explanation for not presenting those complaints until 1990 and, in consequence, it declined to exercise its jurisdiction to extend time.

6.
The first three grounds of appeal as set out in the appellant’s amended Notice of Appeal received at the Employment Appeal Tribunal on 26th April 2000 attack that part of the tribunal’s decision. 

7.
It is contended first of all that an earlier decision of a tribunal in 1993 under the chairmanship of Mr G Flint had already decided that the complaints about events in 1986 could proceed to a hearing on the merits, having exercised its discretion to extend time so that this could be done. As a result, it is argued, this issue of the time bar was res judicata and the Employment Tribunal in the decision now under appeal had no power to re-open that earlier decision. Mr Ayobiojo, who has appeared on his own behalf today, argues that the 1993 decision stated clearly that the whole of the case on discrimination should go ahead. Therefore, those issues had already been dealt with and could not be dealt with again by the later Employment Tribunal decision.

8.
We have read the 1993 decision of the Industrial Tribunal chaired by Mr Flint. It bears the case number: 35132/91, which is the reference number of the third originating application dated 29th August 1991. That decision dealt first with a claim of unfair dismissal contained within that application and it decided that that claim was out of time. But the tribunal regarded the claim of racial discrimination as being in a different position. It noted that the appellant was alleging racial bias in the conduct of his appeal against dismissal in 1991, so that that claim was in time. It decided that in the circumstances it would exercise its discretion to “allow the whole of the case to go forward” rather than to split his claim on racial discrimination. It then in the next paragraph turned to what it described as the appellant’s “other claim” saying on this:

“The only matter which remains is to consider the question of what should be done about the [appellant’s] other claim.”


The tribunal noted that this had been standing adjourned for some time and it decided that that other claim and the present claim, as it described it, should be consolidated. 

9.
Reading that decision as a whole, it is clear to us that the decision to extend time for the “whole of the claim” on racial discrimination related to the whole of that claim as contained in the third originating application. There can be no other interpretation of the reference to the appellant’s “other claim” than that the tribunal was dealing in the passage relied on by the appellant simply with the claims of discrimination contained in his third originating application. Those claims were ones related to the three charges brought against him alleging gross misconduct because of fraud and mismanagement. Those arose from an investigation in late 1989, were communicated to him as charges in February 1990, and the disciplinary hearing in respect of them eventually took place in late 1990. That was the subject matter of the third originating application. The so-called “Flint tribunal” decision did not deal with the issue of whether the claims concerning the 1986 incidents of alleged discrimination were in time or not. Those claims were contained in the first originating application bearing the number: 115/90. The Flint tribunal made no decision on the issue of time in respect of that originating application.

10.
It follows that the question of a time bar in respect of the 1986 claims was not res judicata and remained opened for the Employment Tribunal in the more recent decision to determine.

11.
It is then submitted that the Chairman of the Employment Tribunal, with whose decisions we are dealing, had no power to review the decisions of another tribunal. By “the decisions of another tribunal” the appellant is referring in this context not only to the Flint decision but also in addition to a subsequent decision by a tribunal Chairman, Miss E R Donnelly, entered in the Register on 12th July 1995. That decision was dealing with all three originating applications. That Industrial Tribunal chairman, amongst other things, refused to strike out the first and second originating applications, despite an application for that purpose being made by the present respondent on the ground of the appellant’s delay in the conduct of the proceedings amounting to want of prosecution. 

12. 
The fact is, however, that the Employment Tribunal by its decisions now under appeal was not reviewing the earlier decisions of the Flint tribunal or of Mrs Donnelly, nor had either of those decisions determined whether or not the claims in respect of events in 1986 were out of time. All that Mrs Donnelly’s decision dealt with was whether there had been want of prosecution in respect of the originating applications once those applications had been lodged. That is wholly different from the issue of the tribunal’s jurisdiction in relation to a time bar on the lodging of the applications in the first place.

13.
The third ground of appeal reads as follows:

“The Employment Tribunal erred in law in the manner in which they received evidence in failing to consider the Appellant’s complaints outside the 3-month period of past acts of racial discrimination between 1986 and 1991 even for evidential purposes.”


Mr Ayobiojo argues that the events of 1986 were the genesis of his later complaints. Then things went on after that. Those events he says were relevant to his other claims.

14.
We, for our part, can see that events between 1986 and 1991 were potentially relevant on the other complaints which the appellant was bringing. However, the point to be made is that the Employment Tribunal did not close its eyes to the events occurring between 1986 and 1991. It merely held that the claims of racial discrimination based on incidents in 1986 itself were out of time. There is nothing in its extended reasons to indicate that it left out of account events before 1991, indeed, quite the contrary. For example, it made express reference to events in 1989. We can, consequently, see nothing in this ground.

15.
It is convenient to take the fourth and sixth grounds of appeal together because both of them relate to the conduct of the hearing before the Employment Tribunal. Ground 4 alleges:

“The Chairlady misconducted the hearing by allowing the Respondents’ Counsel to ‘hijack’ the Appellant’s conduct of his case on the ground that the Appellant, being a lay person, the Respondent’s Counsel is ‘obliged’ to assist him in the presentation of his case.

Furthermore, the Chairlady misconducted the case in allowing the Respondents’ Counsel to take 2 days in his opening speech so as to set out what he felt was the Appellant’s case rather than letting the Appellant set out his case himself.”


That is linked to Ground 6 which contains an allegation of bias against the Chairman of the tribunal. No particulars are given of that ground, contrary to paragraph 9(1) of the Practice Direction of the EAT of 29th March 1996 which requires “full and sufficient particulars of the complaint” to be given in the Notice of Appeal. However, there is an affidavit, which antedates the amended Notice of Appeal, sworn by the appellant in which he sets out the details of his case on bias. Some of those details merely consist of reiterating certain of his other grounds of appeal, such as the tribunal’s decision to find the complaints about the 1986 incidents out of time. Those matters can provide no evidence of bias. We have already concluded that the tribunal was right in its decision on those matters. Most of the other details provided in support of this allegation of bias already form part of Ground 4, to which we have referred. The only additional aspect concerns the decision of the tribunal that final submissions should be in writing rather than oral and the Chairman’s emphasis on the fact that those written submissions should consist only of a few pages. We are told by the appellant that that point was made with particular emphasis towards him. The Chairman in her comments on this part of the appellant’s affidavit states that:

“Due to the considerable time it took to complete cross-examination there was insufficient time to hear oral submissions.”


Both parties were directed therefore to make their submissions in writing.

16.
We cannot see how a direction that both parties should make their final submissions in writing can amount to evidence of bias. The direction applied to both parties equally. In fairness to the appellant, in the course of his oral submissions he has not sought to place particular emphasis upon this aspect of his affidavit. As for the Chairman’s statement that those submissions should consist only of a few pages, in the circumstances of this case that was an understandable and proper admonition. In fact, it seems to have been a vain attempt at persuading the appellant to present his submissions in a concise manner. Vain, because in the event his closing submissions in writing ran to fifty five typed pages. After the direction to that effect had been given, the matter was raised by the appellant in correspondence with the tribunal, letters to which a reply was sent dated 21st May 1998 from the Regional Secretary. That letter refers to the fact that at the end of the hearing the Chairman had given this direction and it is described as being a direction not to repeat all of the evidence that had been given by the appellant during the twelve days of the hearing in the closing written submissions. It is also indicated that if the appellant did do that, that is to say repeat all the evidence that had been given, then that exercise would be disregarded.

17.
 Mr Ayobiojo makes complaint about that suggestion that certain parts of his written submission, if they ran contrary to that direction, would be disregarded. We cannot see anything improper in that particular direction. It did not suggest that the submissions, if they were truly submissions and not a repeat of evidence, would be disregarded. It was only an attempt, and a proper one, to ensure that the submissions were submissions as such and not simply a rehashing at length of the evidence which had been given. For present purposes, it is enough for us to say that we see no evidence of bias in the Chairman’s comment which is relied upon.

18.
We return to the allegation that the tribunal allowed the respondent’s counsel to hijack the conduct of the appellant’s case and to take two days setting out the appellant’s case for him. What the appellant says about this is that Mr Lakha did assist at times but that the appellant could hardly make three points before counsel would intervene to say what it was he thought that the appellant was trying to say. That, the appellant tells us, put him off his stride and prevented there from being a fair hearing. 

19.
The Chairman in her comments on this part of the appellant’s case observes that the appellant was unrepresented before the tribunal. She goes on to say:

“I disagree with the [appellant’s] submission that the ‘Respondent was given two days of opening address …’. This case was very old. Due partly to the [appellant’s] elaborate style of presentation and to the considerable volume of the documents it took almost two days to clarify and agree the issues to be determined in this case. The [appellant] made submissions on each and every issue, as did the Respondent’s counsel. The case was adjourned part heard in October 1997 and listed for a further four days commencing 6 April 1998. Each party was sent a typed copy of the agreed issues by letter dated 27 March 1998, several weeks before the hearing resumed in April 1998.”


The Chairman states that the appellant produced two witness statements all of which he read paragraph by paragraph and that expanded on each paragraph in turn. He was not unduly hurried. She accepts that counsel for the respondent did interrupt the appellant, but generally in order to seek clarification when the appellant mixed facts, submissions and comments on documents as he frequently did. She does not accept that these interventions prevented the appellant from presenting his complaint.

20.
We observe that this was a lengthy hearing, one which lasted for twelve days and which involved the consideration of about 2,000 pages of documentation. Having had the benefit of hearing the appellant during this appeal, we can understand the Chairman’s comments. It is of course not always easy for a lay person to deal clearly with a large amount of factual material and with legal issues which can sometimes be complex. It will often be the case that in those circumstances a tribunal will look to counsel for the other party, in the performance of his duty to the court, to assist in clarification of the issues. In addition, there will also be times when counsel for the other party will, of his own volition, want to seek to clarify what it is that is being said against his case. We have seen nothing in the material before us which persuades us that anything more than this was happening at this hearing or that anything more was sought by the tribunal or done by counsel for the respondent. We do not accept, therefore, the allegation that the Chairman misconducted the hearing. The evidence indicates that the tribunal below exercised its procedural discretion as best it could to achieve a fair hearing in what must at times have been difficult circumstances.

21.
Next, the appellant challenges the tribunal’s decision to review its own decision which had been entered on the Register on 28th September 1998. It is said that there was no legal basis for such a review.

22.
There is a preliminary issue which arises on this aspect of the case, since it is submitted by Mr Lakha on behalf of the respondent that this ground of appeal falls outside the scope of an order made by the EAT dated 29th March 2000. That order required the appellant to lodge an amended Notice of Appeal stating in succinct form the matters of law raised in the appeal, that clearly meaning raised by the two Notices of Appeal lodged earlier. It is argued by the respondent that this challenge to the tribunal’s decision to review its earlier decision was not raised in the earlier Notices of Appeal but is instead a new ground.

23.
We do not accept that submission. The Notice of Appeal received by the EAT on 14th April 1999 contains a challenge at paragraph 3.71 to the tribunal’s decision at its review hearing to alter its earlier decision, asserting that there was nothing in the respondent’s submission to justify the tribunal’s change of mind. That seems to us to be sufficient to raise this particular ground. We shall therefore deal with this ground on its merits.

24.
The tribunal in its earlier decision of September 1998 had found discrimination by the respondent on only one matter, namely, the respondent’s refusal to appoint a Race Relations Adviser for a disciplinary hearing which took place in November 1989 into allegations that the appellant had persistently refused to obey legitimate management instructions. The tribunal saw this as putting the appellant at a disadvantage, albeit a minor one, and inferred that the refusal was on racial grounds. The respondent sought a review within the proper time of this part of the decision, principally on the ground that this was never an issue before the tribunal. The tribunal at its review hearing decided that this was so. It looked at the appellant’s originating application which dealt with the disciplinary hearing. It also considered the way in which it had itself defined the issues early on in the course of the proceedings, issues which are set out in the extended reasons of September 1998, and the extent of the issues raised by the appellant in the race relations questionnaire submitted by him. It concluded that this had not been an issue raised by the appellant or defined by itself, the tribunal. Consequently, it said:

“We accept the Respondent’s submissions that this was a matter which had not been put before the Tribunal and we conclude that it is a matter on which we cannot make a finding and that decision must be revoked.”


It therefore decided that it was in the interests of justice to amend its earlier decision in this respect.

25.
The appellant argues that the tribunal went wrong in saying that this had not been an issue. He has referred us in particular to a paragraph in the written document setting out his statement which was put to the tribunal, a document which runs for something like forty pages. In the midst of this document there is a paragraph, 66.2, which refers to the fact that a Race Relations Officer or Principal Race Relations Officer did not attend the disciplinary hearing according to the policy of the respondent even though the appellant drew the inference that the matter related to race issues. In addition, the appellant submits that not merely had this been an issue, but that if a tribunal is going to review an earlier decision of its own, it requires fresh evidence before it can do so.

26.
Dealing with the first of those matters arising under this ground, it is right that there is that passing reference to the non-attendance of a Race Relations Officer at the 1989 disciplinary hearing. That non-attendance, however, was never a ground of complaint by the appellant in his originating applications. He concedes as much before us. Nor was this identified specifically in the list of issues which the Employment Tribunal managed to draw up relatively early on in these proceedings. In those circumstances, it seems to us that the tribunal below was entitled to conclude that this was not a complaint upon which they were entitled to make an adjudication. 

27.
As for the submission that a review by an Employment Tribunal requires there to be fresh evidence, that is a misunderstanding of the legal position. The 1993 Regulations, Schedule 1, at Rule 11(1), clearly indicates that it is open to a tribunal to review its decision on a number of grounds including, it is true, the ground that new evidence has become available, but also on the ground that:

“(e)
the interests of justice require such a review.”


That was the power which the tribunal invoked in this case. We can see no error of law in the tribunal’s approach to this part of the case. It directed itself properly on the law and its decision was not perverse.

28.
The next matter raised is an allegation that the tribunal made a mistaken finding to the effect that the appellant had fabricated his academic qualifications. It is also said that it is difficult to see how this related to the substantive issue of race discrimination.

29.
To understand this part of the case it is necessary to look at the facts found by the tribunal in a little more detail. The appellant had of course had to apply for the job which he obtained in 1986 at the beginning of his time with the respondent, the job of District Maintenance Manager. Subsequently, he applied in December 1989 for the position of Head of Maintenance. In respect of the first of those applications the tribunal found at paragraph 8 of its extended reasons that:

“During the course of cross-examination the [appellant] gave evidence that he had presented a job application to the Respondent for the post of District Maintenance Manager which was neither a truthful or accurate version of his past jobs, work experience and professional qualifications.”


The tribunal noted that his later application for the post of Head of Maintenance contained the same material but was simply updated to reflect the passage of time. It went into considerable detail in examining the false statements in these applications. Then at paragraph 15 it concluded:


“… the [appellant] had fabricated his work experience for the period 1980-1985. The Tribunal finds the [appellant] was never employed as a Building Services and Project Worker during 1980-1985.”


In the next paragraph it stated:

“The Tribunal finds that the [appellant] had not worked in the building industry at all, and therefore his job application to Lambeth Council in support of his job application to the position of District Maintenance Manager and then for his subsequent application for the position of Head Of Maintenance was based on an entirely false and fraudulent premise.”


It then considered whether these falsehoods were deliberate. It found that they were:

“Having heard the [appellant’s] evidence, and considered the documents concerning his work history, education and professional qualifications, the Tribunal found that the [appellant] had deliberately and intentionally fabricated his work experience and qualifications when he applied for the job of District Maintenance Manager, and when he applied for the post of Head of Maintenance in December 1989.”


It concluded that it was highly unlikely that the respondent would ever have appointed him to the position of District Maintenance Manager, with responsibility for a budget of £2 million and a substantial number of staff, had it not been for his deceit. Later in its extended reasons the tribunal had to consider whether the appellant had been discriminated against when he was not short-listed for the job of Head of Maintenance. On this the tribunal said:

“Whether the Respondent discriminated against the [appellant] when he was not short-listed for the job of Head of Maintenance. The [appellant] was given an opportunity by the Tribunal to withdraw this part of his complaint when it became clear that he had deceived the Respondent at his work experience, professional qualifications and educational qualifications. He chose to proceed. The Tribunal then gave him an opportunity to show cause orally why the tribunal should not make an order to strike out this complaint which had based on wholly fraudulent premise. The [appellant] stated that he had “lied by mistake”. The Tribunal find that the [appellant] deliberately deceived the Respondent as to his qualifications and in those circumstances we find that the [appellant] by presenting and continuing with this complaint the [appellant’s] conduct was vexatious and frivolous within the meaning of [Rule] 13(2)(e) Industrial Tribunal Rules of Procedure 1993. Therefore the unanimous decision of the Tribunal is that this complaint is struck out.”


We note that no appeal is brought against this part of the Employment Tribunal’s decision.

30.
The appellant today argues that there is a difference between job experience and academic qualifications. He has drawn our attention to the fact that amongst the documents there is his City and Guilds Certificate in certain subjects. He accepts that his application for the Head of Maintenance did contain information that was not true, but he contends that that was simply an error. In respect of certain professional qualifications he agrees that those were not up to date in the sense that he had not continued to pay the necessary subscriptions but he argues that that was trivial because he had earlier qualified for such membership.

31.
The finding by the tribunal as to the appellant’s fabrication of his experience and qualifications was a finding of fact and it is only to challenge in this Appeal Tribunal if it can be shown to be based on no evidence or to be otherwise perverse. We have read the whole of the Employment Tribunal’s lengthy extended reasons. It is true that the appellant had a qualification as set out in his City and Guilds Certificate and indeed in other certificates contained within the bundle of documents, but that is not at the heart of what the tribunal below was troubled by. For the most part there was no particular emphasis by it on the question of academic qualifications. What particularly concerned the tribunal was that the appellant, as it found, had fabricated his work experience for the period 1980-1985 without which he would not have obtained the position which he had at the very beginning of his employment by the respondent and that there were untruths in his professional qualifications. It was for the tribunal below to decide if those were honest errors or deliberate falsehoods. It heard the witnesses and it was in a position, which we are not, to arrive at a conclusion as to whether those were honest errors or deliberate falsehoods. Its conclusion that they were deliberate is not one with which we can interfere. There was evidence for this finding which was not perverse. It was also, in our judgment, highly relevant to the generality of the appellant’s allegations of race discrimination. He was the only witness in support of those allegations, and that means that his credibility was bound to be of central importance. We can find no error of law in the decision of the tribunal to take into account the fabrications by the appellant of his work experience and professional qualifications. Those were relevant matters on the allegations of racial discrimination and the tribunal did not err in law in consequence.

32.
We have left until last the challenge to the award of costs against the appellant since that is a matter best seen in the context of this case as a whole. The relevant ground of appeal on this issue reads as follows:

“The Chairlady was clearly erroneous by her dramatic award of costs against the Appellant for asserting his statutory right, especially in a racial discrimination claim when there is no ground for such an award of costs.”


Today, Mr Ayobiojo says that the tribunal took no account on this aspect of his financial position. It should have done so. He accepts that he failed to attend the hearing which dealt with the issue of costs, although he clearly was aware of it. But he contends that he subsequently asked for a review on this ground of his inability to pay and was refused one. 

33.
It seems to us that two issues arise here. First, as a matter of law, can costs be awarded in a race discrimination case before an Employment Tribunal? Secondly, did this tribunal err in law in making such an award here?

34.
As to the legal power to award costs, Regulation 8(1) of the 1993 Regulations provides as follows:

“Subject to paragraphs (2), (3) and (4), the rules of Schedule 1 shall apply in relation to all proceedings before a tribunal except where separate rules of procedure made under provisions of any enactment are applicable.”


Nothing relevant to the present case arises from paragraphs (2), (3) or (4) of that Regulation. We turn, therefore, to Schedule 1 where Rule 12(1) states:

“Where, in the opinion of the tribunal, a party has in bringing or conducting the proceeds acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably, the tribunal may make-

(a)
an order containing an award against that party in respect of the costs incurred by another party.”


Nothing excludes that power to award costs in cases involving claims of discrimination whether racial or sexual. The power therefore exists as a matter of law.

35.
We turn to the tribunal’s reasoning for its award against the appellant. It did not find that the appellant’s allegations were frivolous or vexatious as urged by the respondent. It did however conclude that the appellant had acted unreasonably. The material passages in its extended reasons for the costs award read:

“49.
We refer to our decision of the full merits hearing. This is an Applicant who has fabricated his work history, his job experience, his professional qualifications and his educational qualifications to such a great extent that not even he could explain what the true position was, whilst under oath. The [appellant] submitted a fraudulent application, and successfully applied for a job by which he was awarded substantial and serious responsibility for the health and safety of both tenants and staff. Later, he had pursued the position of Head of Maintenance in the full knowledge that this second job was also fraudulent, and when he was not appointed he brought an action of unlawful discrimination against the Respondent.

50.
We consider that the [appellant] acted unreasonably when he chose to bring and conduct these complaints against the Respondent in such circumstances. The [appellant] could have withdrawn his action at any time, but chose to continue despite the respondents warning that it would seek an application for costs against him. By continuing to conduct these proceedings the [appellant] has put the Respondent to the considerable expense of defending them. We consider that the [appellant] has brought these proceedings in bad faith and that he continued to conduct these proceedings in bad faith. Therefore, it is our unanimous opinion that bringing and conducting these originating applications in such circumstances was wholly unreasonable within the meaning of Rule 12 Employment Tribunals Rules of Procedure 1993.”


It would, in our judgment, be difficult to imagine a more serious conclusion being arrived at by an Employment Tribunal, after twelve days of hearing, than that the appellant had acted in bad faith in bringing and continuing the proceedings. The appellant described that as a dramatic award of costs, as no doubt it is, but these were dramatic facts which the tribunal found. The appellant says that the tribunal took no account of his financial means. But it is right to note that the tribunal did not overlook this  topic. It said, at paragraph 52:

“Whilst it is the normal practice of the Employment Tribunal to examine the means of an Applicant prior to the determination of costs, we considered that the [appellant] by deciding not to attend this hearing had denied the Tribunal an opportunity to do so. However, this does not prevent the Tribunal from proceeding to make the order for costs.”


There is nothing wrong with that statement. If a party does not turn up to such a second hearing of which he has been given notice, that party runs the risk of orders being made against it. In any event, it is wrong to believe that an Employment Tribunal must always take into account a party’s means before making a costs order. Often it will be advisable to do so and it may properly do so. But that is not a requirement. See: Benyon v Scadden [1991] IRLR 700. As for the appellant’s request for a review on this matter, he has directed us to his letter of 11th March 1999 which did indeed seek a review. However, nothing in that letter seeks a review because of any alleged inability to pay. The reference to that letter in no sense furthers this particular argument. The order in this case was made on an indemnity basis, but this Appeal Tribunal has made it clear that that will be a proper basis in appropriate, albeit extreme, cases. See: Benyon v Scadden. This undoubtedly was an extreme case and there has been no real challenge today to the order being made on such a footing. The tribunal found this, in short, to be an extreme case on the facts and hence its conclusion that the appellant had behaved unreasonably. On the facts which it found, it was entitled so to conclude. Given those facts there is no error of law by it in the exercise of its discretion as to costs. That was an order which it was entitled to make in the circumstances.

36.
It follows, in our judgment, that none of the grounds of appeal which have been advanced by the appellant today have any merit and these appeals will therefore be dismissed. Having said that, we are very grateful to both parties for the concise way in which the arguments in this appeal have been presented today.

An application for costs on behalf of the respondent

37.
We are only entitled of course to make an order for costs in certain limited circumstances, including where there has been unreasonable conduct on the part of a party in bringing or conducting the proceedings. The findings by the Employment Tribunal here were very serious ones, including findings of bad faith. It seems to us that, although it might be said that some of the grounds were not properly arguable in law, the appellant was entitled to seek an adjudication from this tribunal in respect of some of those matters including, indeed, the order for costs which had been made against him by the Employment Tribunal. We conclude that we are not satisfied that that he has behaved unreasonably in this appeal. We also, in arriving at that conclusion, do bear in mind that he is already the subject of an order to pay costs by the Employment Tribunal below, an order which of course we have upheld in this appeal. But in those circumstances we are not prepared to make any further order for costs against him.
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