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THE HONOURABLE MR JUSTICE BURTON (PRESIDENT):

1. This has been the hearing of appeals in two conjoined cases, Kingston upon Hull City Council v Dunnachie (“Dunnachie”) and HSBC Bank plc v Drage (“Drage”). As to Dunnachie, the appeal has already been twice before this Appeal Tribunal on other aspects. The Respondent’s appeal in respect of the finding of liability by the Employment Tribunal at Hull was dismissed by this Employment Appeal Tribunal (differently constituted) on 23 June 2003 (unreported): and part of the Respondents’ appeal on remedy, and the Applicant’s cross-appeal, has been dealt with by the Employment Appeal Tribunal (differently constituted again), namely that relating to the award of compensation for non-economic loss, by the judgment handed down on 22 May 2003 in that and other cases, now reported at [2003] IRLR 384.  With regard to Drage, the Respondent’s appeal on liability, and in respect of certain matters relating to remedy, other than those the subject matter of this judgment, against the decision of the Employment Tribunal at Bristol, has been allowed by the Employment Appeal Tribunal (as now constituted) after a hearing before us on 8 July 2003 (unreported). No doubt this appeal will be known as Dunnachie (No3), to differentiate it from its predecessors.

2. The common issue between the balance of the Dunnachie appeal and the balance of the Drage appeal, which has led to their being heard together, is the applicability, in respect of a claim of compensation for unfair dismissal, of the “Actuarial Tables with explanatory notes for use in Personal Injury and Fatal Accident cases (Fourth edition)”, otherwise known as the “Ogden Tables”. By an order made by the President sitting alone at an Appointment for Directions on 17 February 2003, the issues to be considered at such hearing were to include the following:

“(i) Is it appropriate for Tribunals to use the Ogden Tables in the assessment of future loss multiplier in compensatory awards in any case?

(ii) If it is appropriate for Tribunals to use the Ogden Tables, then in what circumstances should they do so?

(iii) Where (and if) it is appropriate for Tribunals to calculate future loss multiplier by reference to the Ogden Tables, what is the correct approach to be taken by the Tribunals in doing so?”

3. We have also dealt at this hearing with certain other matters still outstanding in the Dunnachie appeal: first, certain residual matters relating to the Respondent’s appeal in respect of the calculation by the Tribunal of the economic loss, irrespective of the use of the Ogden Tables, and secondly the Respondent’s appeal in respect of the costs order made against it by the Tribunal. 

4. It is apparent therefore that the only two Decisions of the Employment Tribunals below which were before us specifically at this hearing were, in Dunnachie, the Decision of the Hull Tribunal on remedy, promulgated on 11 June 2002, and in Drage the Decision of the Bristol Tribunal on remedy promulgated on 22 August 2002. The hearing before us took a day, namely on 7 July 2003. We are indebted, as previously, to the learned and thorough submissions of the two leading Counsel who addressed us. Mr Bowers QC appeared on behalf of the Respondent (as Appellant) in each of the appeals. Mr White QC, leading Mr Tom Linden, was instructed only for the Applicant in Dunnachie, but as they were ably carrying the burden of the argument on Ogden Tables generally, effectively their submissions (save on the particular facts of Drage) were applicable in both appeals, so far as the Applicants’ case is concerned; and, instructed as they were in Dunnachie, they also dealt, as did Mr Bowers QC, with the other outstanding matters in Dunnachie. Apart from adopting the submissions of Mr White QC, the Applicant in Drage, Mrs Drage (who relied upon the submissions of her husband as her representative in the liability appeal, to which we have referred), was represented, as she was below, by an Actuarial Manager, Mr Brown.

Dunnachie and Drage

5. For the purposes of this appeal, the facts of the two cases can be shortly stated.

(i) Dunnachie. Mr Dunnachie commenced employment with the Respondent Council at the age of 19 in 1986. In 1988 he became an Environmental Health Officer, and continued in the Respondent’s employment (save that he was appointed Acting Principal Environmental Health Officer in March 2000), until, as found by the Employment Tribunal, he was unfairly constructively dismissed by the Respondent, when he resigned, having first received a formal written offer of alternative employment by the Doncaster Council on 7 March 2000, by letter dated 8 March, giving notice to leave on 9 April 2001. He commenced his new job with Doncaster on the next day, 10 April 2001. When he resigned he was 37. His new employment as a Senior Environmental Health Officer was less well-paid. There was a salary differential, which was calculated in the Schedule which the Applicant put before the Employment Tribunal for the purposes of his compensation claim, of a monthly net loss of earnings of £476.32. That Schedule gave different figures depending upon whether the Applicant’s compensatory award was to be based on one year, three years, or five years. The Tribunal did not however so calculate the award it in the event made. Without inviting submissions from either side as to the applicability of the Ogden Tables, the Tribunal applied what was in fact Table 7 (“Multipliers for loss of earnings to pension age 65 (Males)”) so as to arrive at a multiplier (by reference to age 37 and an assumed rate of return of 2.5%) of 19.32, which it discounted for contingencies by 30%. Leaving aside the Applicant’s other claims, the loss of earnings to date of hearing and, by reference to this discounted multiplier, for the future, amounted thus to something over £80,000, which of itself exceeded the statutory cap of £51,700, which is what was awarded.

(ii) Drage. Mrs Drage was, as was found by the Employment Tribunal (but the Respondent’s appeal on liability has been allowed so the matter is rendered academic) unfairly constructively dismissed by the Respondent. She first worked for the Midland Bank, straight from school, on 10 July 1978, and was in due course transferred to the Respondent Bank: after she returned to work, following the birth of her first child in 1993, she job-shared as a staff grade employee on the counter at the Devizes branch. The Respondent sought, pursuant to a mobility clause in her contract of employment, to require her to transfer to the Trowbridge branch, nine miles away, with (after a grievance procedure) an adjustment of hours. She resigned by letter dated 3 August 2001, giving notice to expire on 4 September 2001. She was 42. Her alternative employment with the Gloucestershire County Council commenced on 10 September 2001. The differential in her earnings as at August 2002 was £3.72 per week. Again, neither side was invited to make submissions as to the applicability of the Ogden Tables, but the Tribunal, having noted (in paragraph 26 of the Decision) that “Tribunals have been reluctant to embrace awards of future loss of earnings based on continuing future employment until retirement, given that dismissal does not prevent an applicant from seeking alternative employment” concluded that there were special factors such as to justify the use of the Tables. The Tribunal appears to have applied Table 6 “Multiplier for loss of earnings to pension age 60 (Females)”, adopting (by reference to age 42 and a rate of return of 2%) a multiplier of 14.83, to which, in respect of all items save for “loss of enhancement of existing pension entitlement”, it applied the discount it selected of 50%. By virtue of the application of this multiplier as so discounted, the Applicant received a compensatory award for unfair dismissal of £21,949.02. 

6. Dunnachie. We turn to consider the Decision in Dunnachie in more detail, with a view to consideration of the question of the Ogden Tables, which is the subject matter of this appeal. The relevant passages of the Decision are as follows:

“3. … For the respondent, we heard Mrs Norma Cottis, who gave evidence to us before at the merits hearing. Her evidence concerned a job evaluation study, currently being undertaken within the respondent’s corporate personnel department. She also gave evidence as to the shortage of qualified environmental health officers nationally.

9. Having considered Mrs Cottis’ evidence we have [no] reason to think there will be any significant change in the disparity between the income which the applicant earned in the employment of the respondent on the one and that currently earned in the employment at Doncaster on the other. We were not impressed by the suggestion the applicant might have been downgraded. That was not consistent with the evidence that there is a shortage of environmental officers so that market forces, if anything, are going to push salaries up or at least ensure that salaries are retained at the level at which people are currently working, whatever labels are hung on their jobs. 

11. The applicant’s analysis of the difference in pay between the two authorities … show[s] a difference, when taking the average monthly earnings over a year, of £5484.72 net for one year. 

12. We approached quantification of future loss by taking that figure and applying to it the appropriate multiplier taken from table 7 of the Ogden Tables. That table applies multipliers for loss of earnings to pension age 65 for males. The methodology requires us to take the age of the applicant at the date of trial, in this case 37, and the multiplier for a return of 2.5%. That is 19.32. The product of those figures is £105,964.79.

13. That is not the end of the calculation, however, because we have to factor in a discount for the prospect that the applicant will secure promotion either with Doncaster or on moving to another authority sometime during his working life. As a starting point, we have a letter from Mr Caunt, the head of the health and public protection service there. The applicant is one of seven basic grade environmental health officers. There are two teams but, because of his experience, the applicant’s working time is divided equally between them. Very simply, the applicant at present has a one in seven chance of being promoted, assuming a vacancy becomes available and assuming every one of the EHOs applies. We recognise, of course, that they are not likely to. We also have taken into account the advantage which the applicant may in due course have by reason of already having acted up as a principal officer. Doing the best we can, we think it appropriate to make a discount of 30% for those contingencies, which would reduce this head of claim to £74,175.35.

15. The applicant is currently having to drive an extra 13,888 miles a year to work. …The AA rate at 22p per mile … produces an annual figure of £3055.36. Applying the same multiplier of 19.32, the result is £59,029.55. We think however that there is a greater chance that the applicant will move to an authority closer to home some time during the balance of his working life. We can do no better than assess that at 50% to reduce that head of claim to £29,514.77.”
7. The submissions of Mr Bowers QC on behalf of the Respondent in relation to these passages were as follows.

(i) As set out above, the Respondent – and indeed the Applicant – were not permitted to address the Tribunal on any issue as to the appropriateness of the use of the Ogden Tables at all, or as to the correct multiplier or in particular as to the selected discount. This was a fundamental breach of natural justice, analogous to that addressed in Albion Hotel (Freshwater) Ltd v Silva [2002] IRLR 200 where the Employment Tribunal’s Decision was set aside where it had relied on authorities which had not been cited by the parties or put to them for their comment: only this injustice was submitted to be even more glaring. Quite apart from Mr Bowers QC’s submissions, which he makes on this appeal, that use of Ogden Tables is in any event entirely inappropriate in respect of claims for unfair dismissal, he has, and the Respondent would have had, fallback submissions as to the position if the Tables were to be applied at all, on the facts of this case.

(ii) No or no comprehensible explanation or justification was given for the choice of the 30% discount. As the Ogden Tables only take into account mortality, there require in any event to be discounts made for other contingencies, as is made clear by the Explanatory notes to such Tables, the purpose of which Tables is described, in section A of those Explanatory notes, as to provide 

“an aid for those assessing the lump sum appropriate as compensation for a continuing future pecuniary loss or consequential expense or cost of care in personal injury and fatal accident cases”. 
Some of the material paragraphs are as follows:
“Contingencies

25. Tables 1 to 18 have been calculated to take into account the chances that the claimant will live for different periods, including the possibility that they will die young or live to be very old based on historical levels of population mortality. Tables 19 to 36 make reasonable provision for the levels of mortality which members of the population of England and Wales alive today may expect to experience in the future. The tables do not take account of the other risks and vicissitudes of life, such as the possibility that the claimant would for periods have ceased to earn due to ill health or loss of employment. Nor do they take account of the fact that many people cease work for substantial periods to care for children or other dependants. Section B suggests ways in which allowance may be made to the multipliers for loss of earnings to allow for certain risks other than mortality.

Variable loss or expense

28. The Tables do not provide an immediate answer when the annual loss or expense to be valued is not assumed to be stable; where, for instance, the claimant’s lost earnings were on a sliding scale or promotion was likely to be achieved. … In some cases it may be appropriate to split the overall multiplier into two or more parts and to apply different multiplicands to each …

SECTION B: CONTINGENCIES OTHER THAN MORTALITY

30. As stated in paragraph 25, the tables for loss of earnings … take no account of risks other than mortality.

31. Since the risk of mortality (including the risks of dying early or living longer) has already been taken into account in the Tables, the principal contingencies in respect of which a further reduction is to be made, particularly for earnings loss up to retirement age, are illness and unemployment ... 

33. The extent to which the multiplier needs to be reduced will reflect individual circumstances such as occupation and geographical region …

The basic deduction for contingencies other than mortality

36. Subject to the adjustments which may be made as described below, the multiplier which has been selected from the tables, i.e. in respect of risks of mortality only, should be reduced by multiplying it by a figure selected from the table below …

SECTION C: SUMMARY OF PERSONAL INJURY APPLICATIONS

45. To use the tables take the following steps: 

(6) Adjust the figure to take account of contingencies other than mortality …”

(iii) No or no comprehensible explanation or justification was given as to the distinction between the 30% discount applied to loss of earnings, and the 50% discount from the costs of travel. Seemingly the Tribunal concludes that there is (given the number of other contingencies to be provided for in the 30%, as discussed above in any event) a fairly small chance of the Respondent finding a better paid job, or receiving a salary increase by promotion in his existing job at Doncaster, but some greater chance of his moving to another job (but paid at the same rate) nearer home. 

(iv) No account was taken, at any rate explicitly, in the reasoning of the Tribunal of the Respondent’s duty to mitigate not only his immediate but also his continuing loss. 

8. As to the particular facts in the case of Dunnachie, to which reference would undoubtedly have been made, had the Respondent been given the opportunity to argue either the applicability of the Ogden Tables or of the suggested discount or discount, Mr Bowers QC refers to the following specific matters:

(i) The chance of promotion at Doncaster. The Tribunal refers to the letter dated 21 May 2002 from Mr Caunt of Doncaster Council, which indicates that “there are no vacancies at present for promotion to Principal level … however should a post become available Chris would be considered as part of the Council’s normal interview process”. If he were promoted, he would of course be back to the position as principal which he had held at the Respondent. The reference by the Tribunal to “one in seven” is only to the fact that there are six other Senior Environmental Health Officers. But, given his previous experience at the higher level, Mr Bowers submits he would be bound to have a better than one in seven chance as against his competitors, even if (as the Tribunal itself says is unlikely) all six applied. Promotion alone in the near future, or even the medium term, would eliminate the salary differential.

(ii) As for moving to another authority, even assuming that (notwithstanding the duty of reasonable mitigation) he would be entitled, at least while the children were growing up not to consider alternative jobs outside a manageable area, what of alternative jobs, and why should they not be at a higher rate? The evidence of the Applicant, for the purposes of the remedy hearing, was given in a witness statement, paragraph 8 of which recited what the position was in terms of alternative employment at the time. For example he stated that in North Lincolnshire there had been no job vacancies for Food or Health and Safety EHOs since the year 2000, and that he was not aware of any vacancies in the York City and Ryedale District. But that does not detract from, and possibly strengthens, the chance that there will in due course be such vacancies. The evidence of Mrs Cottis, which the Tribunal recited at paragraph 3, and upon which it relied at paragraph 9 in order to reject the suggestion that the Applicant might have been “downgraded”, (namely that, as was being contended by the Respondent, he might have ceased to hold his “acting” post) disclosed an acute national shortage of experienced environmental health officers, such that (as appears from paragraph 3 of her statement) there is a projected shortfall nationally of 1,000 EHOs by the year 2005. So, submits Mr Bowers QC, had the Respondent been invited to make submissions as to an appropriate discount, at least 30% would have been appropriate (insofar as any exercise in relation to such discounts is appropriate, contrary to his primary submission) in respect of this contingency alone. 

9. Mr White QC’s submissions. 

With regard to the questions relating to the particular facts of the case, Mr White QC understandably submits that the questions of chances of promotion and of alternative jobs were for the Tribunal alone, and that, insofar as Mr Bowers QC is challenging those findings, he has to allege perversity, and he reminds this Tribunal of the difficulty of success on a perversity appeal, by reference to the well traversed authorities. He was driven to accept however, as was the case, that the Employment Tribunal did not give the parties the opportunity to address it on the applicability or the implementation of the Ogden Tables, and it is one thing to address the evidence and reach conclusions about it, but another to apply the evidence, as this Tribunal in those circumstances did, by a totally unexpected and untested approach. The unexpectedness of the approach was compounded by the fact that the Applicant himself calculated and claimed his loss, as per the Schedule of Loss, on a maximum (and conventional) multiplier of five years, and yet without notice or warning he was awarded a multiplier of 19.32, less 30%. Further Mr White accepts that it is indeed the case that, in relation to continuing, as much as past, loss, an applicant is under a duty to mitigate, and there does not appear to have been any appreciation by the Tribunal of the need to consider that question, at any rate explicitly. In his skeleton argument Mr White, in addressing the admitted complaint that the parties had no opportunity to address the Employment Tribunal in relation to the Ogden Tables, submitted that the “Appellant now has the opportunity to make any submission of law as to why it is not permissible for the ET to consider the Ogden Tables in coming to a conclusion as to the true value of its award for future loss”. However this position became very much overtaken during the course of his oral submissions, when it became clear that, even on his own case, he accepted, as will be seen, the need for careful consideration by a Tribunal as to whether the use of the Ogden Tables was to be appropriate in a given case, and, certainly in the light of the fact that discounts are to be appropriate, that there must at the very least be argument by the parties as to what discounts should be used. Hence, although Mr White made no concession, it became obvious that the outcome of this appeal must be the remission of the case of Dunnachie to the Employment Tribunal, and the substance of this appeal has, as it was always intended to be, revolved around rival contentions as to the Ogden Tables, with a view in those circumstances to setting out guidelines intended for the future in all cases, but also for the short term in relation to the remission to the Employment Tribunal of the instant case; and the facts of Dunnachie, as indeed those of Drage to which we shall now turn, have been an extremely helpful context in which to discuss this.

10. Drage. 

The relevant passages in the Decision by the Bristol Employment Tribunal are as follows:

“4. At a hearing on 8 April 2002 the parties spent the whole day attempting to reach agreement. The Chairman, in order to assist this process, produced a pro forma Schedule of Compensation. At the end of the day a large measure of agreement had been reached, which was set out in a handwritten document, prepared by Mr Brown, the applicant’s representative. The Chairman incorporated the agreed figures into the Schedule and read them out to the agreement of the parties. 

5. The hearing was adjourned …

6. One of the figures agreed was the applicant’s loss of earnings to the date of the hearing and the rate of future loss of earnings. However the respondents have produced further figures based on a prospective back-dated increase in the applicant’s actual earnings with Gloucestershire CC, based on press reports of an offer made nationally by local government employers. The Tribunal has decided that it is just and equitable to override the previous agreement, and base our decisions on this aspect on the document produced by the respondents on 5 August … We have also reconsidered the pension figures in the light of our decision on continuing pension loss and have also altered the figure for childcare expenses on the original Schedule, which contained a mistake.

10. Continuing loss of earnings – The schedule shows the applicant would have received a pay increase of only 1% on 1 April 2002 had she remained with the respondents. This, coupled with the fact that she works one hour per week more with her new employers, means that her net loss of earnings is reduced to only £3.72 per week. The respondents encourage us to suggest that this indicates that shortly the loss of earnings will be wiped out and that her new job will pay more. We have decided that it would be inappropriate to speculate. We have decided to try to assess the current loss (including fringe benefits) and to project this forward. It may be that local government pay will move forward in comparison with the banking sector in future, but this has not been the experience of the past years. 

24. It is apparent from these figures that the applicant has suffered a substantial loss of financial benefits as a result of her dismissal. This difference may increase or decrease over the years. We think that it is a conservative approach to assess the loss as continuing at the same level as assessed above.

25. The applicant’s evidence is that at 42 years of age she intended to work for the respondents until retirement at 60, increasing her hours to full-time when the children were older. The Ogden Tables, which are aimed at people who are prevented from working due to personal injuries, indicate that an appropriate multiplier to take into account mortality rates would be 14.83 on the basis of 2% return, a very cautious estimate.

26. Tribunals have been reluctant to embrace awards of future loss of earnings based on continuing future employment until retirement, given that dismissal does not prevent an applicant from seeking alternative employment. However, there are special factors in this case. The applicant has been employed by the respondent since she left school. She has no ambitions for promotion. The only reason why she might have left the respondents before the age of 60 was ill health [of] her self or her husband, or dissatisfaction with the bank or fair dismissal for example through redundancy. 

27. We have come to the conclusion that the correct course is to take the Ogden Tables’ multiplier with a discount [of] 50% to allow for the possibilities set out [above]. 
11. Mr Bowers QC’s Submissions

(i) Once again it is common ground, for Mr Brown so agrees, that the Respondent, indeed neither side, was given any opportunity to make submissions before the Tribunal as to the applicability of the Ogden Tables to claims for compensation for unfair dismissal or to the facts of the particular case, or indeed as to the appropriateness or otherwise of the discount chosen or any discount. This despite the statement by the Tribunal at paragraph 26 recognising that “Tribunals have been reluctant to embrace awards” on such basis.

(ii) One perhaps small but indicative factor which directly arises out of this failure by the Tribunal is the choice by the Tribunal of a “2% return, a very cautious estimate”. This made a difference to the multiplier of .59 (less the 50% discount) but illustrates the point of absence of argument. Even where Ogden Tables are regularly and appropriately applied, namely in relation to cases involving future loss where there is a claim for personal injury, it is inappropriate to use a 2% rate of return. The House of Lords in Wells v Wells [1999] AC 345 proposed (and lower courts followed such guidance) that a rate of return of 3% should be the guideline rate for general use until the Lord Chancellor specified a new rate under s1 of the Damages Act 1996. The Lord Chancellor did so by Statutory Instrument (SI 2001 No 2301) when he set a rate of 2.5%, and that is the rate which now applies, which would lead to a multiplier, not of 14.83, but of 14.24, by reference to Table 6, which is what the Tribunal used. 

(iii) But Mr Bowers submits the 50% discount to be a wholly unjustified and unjustifiable discount, which both casts total doubt on the use of the Tables and the adoption of the multiplier at all, and in any event is not comprehensibly or at all justified by the Tribunal. 

(iv) Again there is no apparent consideration of the duty on the Applicant to take reasonable steps to mitigate her loss. 

(v) The Applicant was 42, and Mr Bowers submits that the Tribunal is required to be satisfied as to what loss she has sustained in consequence of the dismissal by reference to s123(1) of the Employment Rights Act 1996, so that it is not appropriate for it to state simply that “it would be inappropriate to speculate” as per paragraph 10 of its Decision. 

12. As to the particular facts of the case:

(i) Mr Bowers submits that the Tribunal has referred in paragraph 10 of the Decision to part of the evidence before it, namely that “a pay increase of only 1% on 1 April 2002” had been awarded to the Respondent’s employees, without referring to the balance of such evidence, namely that the increase for the second year had already been announced, namely an increase of only 0.75%; and that there was evidence before the Tribunal that local government employees, such as the Applicant now was, were to receive an average increase by April 2003 of 7.8%. It is against that background that the suggestion that “shortly the loss of earnings will be wiped out and that her new job will pay more” as to which the Tribunal impermissibly declined to speculate, was put forward. In any event the Tribunal appears in paragraph 24 of the Decision to rule out any allowance at all. 

(ii) He further referred to the important evidence, to which some reference is made in paragraph 25 of the Decision, although it is not apparently accurately there transcribed, namely that, as set out in her Schedule of Loss put before the Tribunal “my intention [is] to work full time from 2011 when my children will be 16 years plus”. Notwithstanding the way it is put by the Tribunal, it does not appear that any evidence was put before the Tribunal as to whether, when she decided to work full time, such would be possible while remaining in the employment of the Respondent; or whether she would now have to look elsewhere for such full time employment. In any event as from that date (a date less than half way towards retirement) any justification for using a continued differential of £3.72 per week must, at any rate without further evidence, evaporate. Yet no allowance seems to be made at all.

(iii) The 50% is, as described in paragraph 27 of the Decision, only “to allow for the possibilities set out [above]” i.e. the contingencies in paragraph 26, namely “ill health [of] herself or her husband, or dissatisfaction with the Bank or fair dismissal for example through redundancy”. This plainly suggests, he submits, that neither of the above two matters, i.e. early erosion of the differential or change of job after 2011 were allowed for at all, which the construction above of paragraphs 24 and 25 of the Decision seems to confirm; although Mr Brown points out that in paragraph 13 of the Decision dealing with pension loss, the Tribunal appears to suggest that it has purported to allow in respect of the salary claim for what it calls the “possibility of crossover” between the “projected income with the respondent and the actual income with Wiltshire CC”.

13. Submissions on behalf of Mrs Drage. 

Mr Brown did his best on behalf of the Applicant, and in particular concentrated his submissions on the basis that, so far as he was concerned, the content of the Schedule of Loss was indeed agreed: whereas the submission of Ms Ashtiany on behalf of the Respondent’s solicitors, who was present before us, instructing Mr Bowers QC but also for the purpose of herself subsequently representing the Respondent in the appeal on liability, was that the contents of the Schedule were simply agreed as figures, and subject to any legal argument. However, irrespective of that dispute, which we do not seek or intend to resolve, Mr Brown fairly accepted that there was no argument before the Tribunal about the Ogden Tables, or about appropriate discounts, and certainly not as to a 50% or any discount. He would no doubt adopt the submissions of Mr White QC as to the particular points made by Mr Bowers QC in relation to the facts of the case, namely that Mr Bowers would need to establish perversity in order to challenge findings of fact by the Tribunal, with regard for example to its appreciation, in paragraph 10 of the Decision, as to whether local government pay would or would not move forward in comparison with the banking sector. However he, like Mr White, can really have no answer to the fundamental objection that such points were not in fact permitted to be argued in the context that the Tribunal was likely to apply the Ogden Tables, or to arrive at a discount, in the way they did: and he has the further difficulties not only, as Mr White does, that there was apparently no consideration of any question of a duty to mitigate, but also of the apparent error by the Tribunal, in a situation in which it was obliged at least to reach certain conclusions, that it was “inappropriate to speculate”.

14. In relation to Drage therefore too, the argument has really revolved around the question of the appropriateness generally in unfair dismissal claims as to the use of the Ogden Tables, and, if appropriate, how they are to be adopted, and once again the facts of Drage have served as a useful exemplar.  In Drage itself, however, what would otherwise have been inevitable, namely remission back to the Tribunal for proper consideration in the light of our guidance, does not arise, because of the reversal, on the Respondent’s successful appeal on liability, of the Tribunal’s liability Decision. 

Ogden Tables
15. It is perhaps worth addressing the question as to why this issue about Ogden Tables has now arisen, when for years, since the establishment of employment tribunals in 1971, they have satisfactorily assessed future loss without referring to them. It cannot simply be ascribed to the fact that it took time for their recognition even in personal injury cases; for although there was indeed, for many years, a variable degree of enthusiasm about their use in personal injury cases in the common law courts, it is plain from the helpful history in McGregor on Damages (4th Ed) at 1566 to 1571, that, at least by the early 1990s, they were widely accepted. The first Ogden Tables were produced in 1982, and the Second Edition was published in 1994, since when (and, indeed, since even earlier, as appears from Mills v British Rail Engineering [1992] PIQR Q130 CA esp per Dillon LJ at 133) the Courts have used them and approved their use. It is in our opinion simply because when the statutory cap for unfair dismissal compensation was below, and then in the end slightly over, £10,000 there was no point in mounting any substantial claim for future loss. With the raising of the cap to £50,000, now £53,600, it became worthwhile to seek to establish a substantial claim in respect of future loss. This is perhaps reflected in a case to which Mr Bowers QC drew our attention, of Morganite Electrical Carbon Ltd v Dunne [1988] ICR 18 at 24G following, where Hutchison J (as he then was), giving the judgment of the Employment Appeal Tribunal, commenced by quoting a passage from Sir Ralph Kilner-Brown’s judgment in Scottish and Newcastle Breweries plc v Halliday [1986] ICR 577 at 579, namely: 

“This exercise involves both a look backwards to see what has happened and to look forward in order to make a reasonable estimate as to what is likely to happen in the future. In order to keep the amount of compensation within bounds, it has been the practice for many years to express the forward period in terms of months. This was often six months, but with mass unemployment it is now frequently extended to twelve months or even more. One thing is crystal clear and that is that, as a result of the statutory duty, an Applicant cannot sit back and do nothing about trying to find alternative employment …”

16. Hutchison J continues:

“That paragraph of course, as well as expanding upon the argument that … there is an obligation on the Tribunal to consider mitigation, says something about periods of months and the like. On that, Miss Booth seeks to found the argument about tariffs, suggesting that in practice something of the order of six to twelve months in all is what will be awarded and is awarded in most cases; and accordingly the present award is self-evidently excessive. As to that argument, we unhesitatingly reject it. Having regard to the terms of the statute, and indeed having regard to the words of Sir Ralph Kilner Brown himself, we can see no justification for saying there is any specific limit or that practice has decreed there shall be some limit. The amount of compensation is governed by a statutory maximum [then £8,000] but subject to that, it appears to us that the range must be determined by the evidence in a particular case, and we reject, as we say, the notion that there is a practical limit of twelve months or anything of that sort.”

17. Even now it is not, in our experience, common for an award for future loss to be so large as to exceed the cap, and the use of the Ogden Tables still appears to be very rare. Apart from the two cases before us, the diligence of Mr Bowers QC, with the assistance of IDS Brief, has only been able to locate one other employment tribunal decision in which the Ogden Tables have been referred to or relied upon, being a decision of the Employment Tribunal at Ashford, promulgated on 15 April 2002, in a case called Kennard v Royal British Legion Industries 1100479/2001/R, to which we will refer further below.

18. Mr Bowers submits that the use of the Ogden Tables in claims for unfair dismissal in an employment tribunal is not appropriate at all:

(i) He points out the full title of the Ogden Tables, which we have recited in paragraph 2 above, and which makes clear that their use is in Personal Injury and Fatal Accident Cases. All the Explanatory notes, some of which we have cited in paragraph 7(ii) above, relate to the use of the various tables in cases of personal injury or fatal accident claims, and we have in particular there cited the express purpose of the Tables, set out in paragraph 1 of those notes. Mr Bowers points out that the Working Party responsible for the Fourth Edition contained representatives of all those whom one would expect to be involved in the preparation of actuarial tables for use in personal injury claims, but no representative of any Employment Association or Trade Union or firms of Employment advisers took part, nor any representative of such associations of lawyers as the Employment Law Bar Association, the Employment Lawyers Association or the Industrial Law Society.

(ii) The ordinary circumstances in which resort is had to the Tables, in cases of personal injury, are where it is either common ground, or at any rate sought to be proved, that a severely injured claimant will never be able to work again, or at any rate not in his own field, and thus for the rest of his working life will be in less remunerative employment, by virtue of the continuing handicap: and it is appropriate to calculate continuing loss of earnings up to retirement, with the appropriate discount for the risk of mortality prior to that age. 

(iii) The Ogden Tables are addressed in McGregor on Damages, as referred to in paragraph 15 above, in the chapter on Torts Causing Personal Injury. The Lord Chancellor has specified the rate of return for the purposes of the Ogden Tables under Statutory Instrument pursuant to the Damages Act 1996, which deals with actions for personal injuries. Section 10 of the Civil Evidence Act, 1995, not yet brought into force, will render the Ogden Tables “admissible in evidence for the purpose of assessing, in an action for personal injury, the sum to be awarded as general damages for future pecuniary loss”.

(iv) He submits that the use of the Ogden Tables in claims for unfair dismissal would be undesirable and inappropriate, for the following reasons:

a) It would be inconsistent with, and would derogate from, the ordinary principles of assessment of loss in an employment tribunal, namely pursuant to what is now s123 of the Employment Rights Act 1996 (but has remained materially the same ever since the Industrial Relations Act 1971) “such amount as the Tribunal considers just and equitable in all the circumstances, having regard to the loss sustained by the complainant in consequence of the dismissal insofar as that loss is attributable to the action taken by the employer”. He refers to the guidance of Sir John Donaldson in Norton Tool Co Ltd v Tewson [1972] ICR 501 at 504 that the amount “is not to be assessed by adopting the approach of a conscientious and skilled costs accountant or actuary”. In the context of the similar recommendation, in the same passage, by Sir John Donaldson of “informality” so often reiterated since as the desired approach in employment tribunals, Mr Bowers warns against the complex methodology which would in any event accompany the use of the Ogden Tables. Quite apart from their need to be adapted for use for a purpose for which they were not intended, the varying notes themselves, which accompany the existing Tables, involve such complex methodology: though Mr White believes tribunals could take them in their stride, Mr Bowers points for example to the formula which paragraph 17 of the notes requires even to adjust to a different retirement age from those, i.e. 55, 60, 65 and 70 for which Tables are provided, namely “(B – R  x  M + (R – A ) x N and divide the result by 5”. Further their use would introduce the possibility of the instruction by parties in employment tribunals of oral actuarial evidence, in addition. Mr Bowers points to the present notes, which not only recommend, but in certain circumstances appear to require, the involvement of an actuary:

“11. If, for some reason, the facts in a particular case do not correspond with the assumptions on which one of the tables is based (e.g. it is known that the claimant will have a different retiring age from that assumed in the tables), then the tables can only be used if an appropriate allowance is made for this difference; for this purpose, the assistance of an actuary should [Mr Bowers’ emphasis] be sought, except for situations where specific guidance is given in these explanatory notes.

71. These tables are designed to assist the Courts to arrive at suitable multipliers in a range of possible situations. However, they do not cover all possibilities, and in more complex situations advice should be sought from a Fellow of the Institute of Actuaries or a Fellow of the Faculty of Actuaries.”

Mr Bowers pointed to a passage in the judgment of the Employment Appeal Tribunal (per Browne-Wilkinson P) in Manpower Ltd v Hearne [1983] IRLR 281 at paragraph 25, in which, as will be seen from the quotation below, this Appeal Tribunal discouraged “elaborate statistical or other evidence” in what was then the Industrial Tribunal. Mr White pointed out that this was intended primarily in order to discourage employers from adducing the evidence, so that employees would not also need to do so: but Mr Bowers points out that once actuarial evidence becomes regularly admissible, the discouragement set out by Browne-Wilkinson P, that employers would be introducing it at their “own expense and risk”, would be of little comfort either for employees or indeed for the Tribunals. The passage reads as follows:

“The right course seems to us to be to remit the matter to the Industrial Tribunal to admit further evidence if it thinks fit. It will then be up to the employers, if they wish to submit elaborate evidence, to submit it, and the Industrial Tribunal will have to do the best it can on the material made available to it. In no circumstances should the assessment of loss of pension rights require the applicant to produce, or the Industrial Tribunal to insist upon, elaborate statistical or other evidence on the point. If employers wish to adduce elaborate evidence, they do so at their own expense and risk. The assessment of compensation is essentially a rough and ready matter; the complications inherent in assessing loss of pension rights are no exception to the general rough and ready approach. Elaborate or other statistical evidence is to be discouraged in the Industrial Tribunal.”

That of course was a case in which, as can be seen, actuarial evidence was sought to be adduced in relation to loss of pension rights, in which one can well understand its potential appropriateness. Mr Bowers submits however that, once Ogden Tables were introduced in relation to ordinary claims for continuing loss of earnings, actuarial evidence would arise in areas which were never conceived by Browne-Wilkinson P. Further, and in any event, Mr Bowers submits that another inevitable consequence would be an increase in the number of separate remedy hearings, when such complicated questions could be addressed, but only if liability has first been established; instead of the present desirable emphasis at the employment tribunal on seeking to deal where possible with liability and remedy at the same hearing.

b) Such derogation or diversion from the normal approach of the employment tribunal would, Mr Bowers submits, inevitably risk the reaching of wrong or inappropriate conclusions by tribunals. This would arise in a number of different ways. The present approach of the employment tribunal is straightforward and comprehensible. He points by way of example to Tradewinds Airways Ltd v Fletcher [1981] IRLR 272 at paragraph 8:

“In our judgment [the employment tribunal] … went wrong in the way in which they approached the difference in Mr Fletcher’s position in his own job and in his new. They took the simple course of looking at the career situation in the two airlines, and coming to the conclusion that in starting when he did with Lakers, Mr Fletcher was starting five years behind and they said: ‘Well, he will never make it up, so you take the difference in earnings as you see it when he starts and multiply it by five’. In our judgment, that approach is plainly wrong. What they should have done would have been to compare his salary prospects for the future in each job and see as best they could how long it would have been before he reached, with Lakers, the equivalent salary to that which he would have reached if he had remained with his old employers. Then the amount of shortfall during the period before he reached parity would be the amount of his future loss. That may be a very difficult calculation to make. It may be that it would come up with more, or it may be that it would come up with less, than what they came up with on the simple method which they used. We can only say that the method which they used was clearly wrong and this part of the case must go back so that they can see what the answer is, using the right method.”

Mr Bowers accepts that the valuation of continuing loss is not and can never be straightforward, and must always be laced with a substantial element of hypothesis. But he points to the constant emphasis of the Appeal Tribunal, in declining to interfere with assessments of continuing loss, exemplified in Bentwood Bros (Manchester) Ltd v Shepherd [2003] IRLR 364 that “ the Tribunal as the industrial jury can be expected to make broadbrush assessments which reflect the Tribunal’s local knowledge and experience.” Thus the employment tribunal was left to choose the appropriate multiplier for future loss in UBAF Bank Ltd v Davis [1978] IRLR 443 at paragraphs 38 to 41. The risk, submits Mr Bowers, is that the employment tribunal will be encouraged to opt out of such an exercise if the Tables be available: will not ask itself the appropriate questions as the industrial jury but will, as illustrated in the two cases before us, find the convenient way out of electing for an Ogden Table, and then adopting some extremely unparticularised, and unparticularisable, percentage discount. Further, inevitably in the carrying out of such process there will be the probability, or certainly the likelihood, that the Respondent’s duty to mitigate will be ignored or marginalised, once again as was the case in the two cases before us.

c) He also submits that there is the real risk that a figure will be arrived at, by virtue of the use of the Ogden Tables, which not only bears no real relationship with reality, because, once the Tables are entered into, the exercise tends to become statistical only, but will be used, consciously or unconsciously, as a method of penalising an employer of whose conduct the Tribunal has disapproved (of which, Mr Bowers submits, there may have been an element here in the case of Dunnachie), contrary to the well-known words of Phillips P in Lifeguard Assurance Ltd v Zadrozni at para 11:

“It is always necessary that the Industrial Tribunal, in assessing compensation, should not fall into the benevolent error of awarding compensation not for some loss due to the unfair nature of the dismissal but more out of sympathy for the predicament in which the employee finds himself.”

19. Clearly Mr Bowers’ position can be summarised by saying that, apart from the fact that, as he now concedes, there is an element built into the Tables of provision for accelerated payment, and, as discussed above, for the risk of mortality prior to ordinary retirement age, nothing, no issue with which employment tribunals must grapple in assessing future loss, is provided for in the Ogden Tables. We have already cited, in paragraph 7(ii) above, passages from the notes to the Ogden Tables which make it clear what contingencies are not provided for in the Tables, and those contingencies are matters which are not necessarily relevant in the ordinary personal injury case, but are necessarily relevant in every continuing loss case in unfair dismissal. Would the employee have remained in his or her existing employment? Would he or she have been promoted (or demoted)? Would his or her earnings have increased above the cost of living? Would he or she have found alternative, congenial but less well paid employment – or indeed elected for a second career – well before retirement? Would he or she have retired early in any event? If he or she has not already acquired alternative employment, what such alternative employment is likely, and how long, using reasonable steps to mitigate, would it take to find? If he or she has already obtained alternative employment, how does it compare in terms of earnings and benefits and if less, would it be likely to remain less, given the same questions about promotion or increased earnings as discussed in relation to the job from which he has been unfairly dismissed? Then there are all the same questions about that alternative job (or any better alternative) that might (fulfilling the obligation of mitigation) be found. In any event there are the contingencies of ill-health, redundancy, unemployment or business failure. The adoption of the Tables would, Mr Bowers submits, be bound to lead to the finding of unrealistic, exaggerated and unjustifiable sums, such as those in Drage and Dunnachie. 

20. Mr Bowers had a fall-back argument, to which we will return, namely that if, contrary to his primary submissions, Ogden Tables were to be admitted in employment tribunals for the purpose of calculation of continuing loss in unfair dismissal claims, their use should be rare and restricted and subject to guidance, which he suggested. 

21. Mr White QC’s written submissions on this point were concise:

“10. It is submitted that there is no reason why, in principle, the Ogden Tables cannot be used by employment tribunals where they are minded to make a substantial award of compensation for future loss. [He then quotes from paragraph 1 of the notes to the Tables, which we have quoted at paragraph 7(ii) above, though he falls short of citing the end of the paragraph, which refers to their use being “in personal injury and fatal accident cases”.] 

11. Paragraph 2 of [the notes] also says this:

“The Tables set out multipliers. These multipliers enable the user to assess the present value of future annual loss (net of tax) or annual expense calculated on the basis of various assumptions …”
12. These assumptions are as to, for example, mortality and rate of return on the investment of the lump sum awarded by the Court or Tribunal. In other words, the Ogden Tables are a reasonably sophisticated way of ensuring that a claimant is not over or under compensated as a result of his or her loss being calculated as a lump sum. 

13. Whilst it is true that the Ogden Tables are commonly used in personal injury cases, it is submitted that, given their function, there is no reason in principle why they may not be used in other cases where future loss falls to be calculated. In the present case, the Employment Tribunal’s view was that, on the balance of probabilities, the Respondent would suffer a continuing loss of earnings of £5,484.72 until the date of his retirement. His loss of earning capacity was therefore likely to be permanent in the same way as an injury might result in a permanent loss of earning capacity. At the date of assessment he was 37, but rather than award 28 years loss at this rate on the basis that he would retire at 65, the employment tribunal took the multiplier form Table 7 of the Ogden Tables, which deals with multipliers for loss of earnings to pension age 65. [He then deals with rate of return.] Having identified the true value of its award for future earnings, the Employment Tribunal then made a reduction of 30% to reflect other contingencies such as the possibility of promotion at Doncaster or alternative employment, as suggested by section B of the Ogden Tables [this is a reference to that part of the notes, from which we have made substantial citation in paragraph 7(ii) above, which refers to “Contingencies other than mortality”: of course the two contingencies which Mr White mentions do not in terms feature.]

22. However, he very much qualified that general case in the course of oral argument, and it is fair to say that by the end of the oral argument, as Mr White himself pointed out, his position was not far distanced from Mr Bowers’ fall-back argument. Mr White submitted that the Tables are simply tools to be used, though he accepted that they had to be used with care. In particular Mr White adopted from the Bench, and himself asserted, that the Tribunal should only use the Ogden Tables when it has first concluded that the applicant’s loss is prima facie a lifelong, or rather, as he put it, career-long, loss.

23. Mr White referred us to two passages in relatively recent decisions, in which reference has been made to the Ogden Tables. In D’Souza v London Borough of Lambeth [1997] IRLR 677, which was in fact a case in which, although there was an unfair dismissal claim, compensation was awarded by reference to race discrimination, Morison P at paragraph 23 referred to the Ogden Tables in the context of justifying a reduction in the total award which had been made by the employment tribunal, but there was no argument by reference to their applicability. In Bentwood Bros, to which we have referred, where the claim for future loss was recovered by reference to the (uncapped) sex discrimination award, although there was also an unfair dismissal claim, the argument in the Court of Appeal mainly revolved around the pension loss, although two and a half years future loss of earnings was also awarded: in his judgment (dissenting in part, although not on this aspect) Carnwath LJ said as follows (at paragraph 26): 

“I agree that the appeal should be allowed on the first and second points. On the second point I would add that it is particularly unfortunate that the employers did not give more help to the Tribunal, since it was clearly on the cards that there would be an award relating to a claim for [pension] loss of over ten years. It is not satisfactory, in my view, to expect the appeal court at either level to deal with the matter on the basis of extracts from actuarial tables, such as the Ogden Tables or their successors, which were not produced at the first hearing.”

24. Notwithstanding these two references however, Mr White QC agrees with Mr Bowers QC that there is no sign, prior to these two cases, of actual use of the Ogden Tables in calculation of future loss of earnings in employment tribunals, and certainly not in relation to a claim for unfair dismissal, save only for the one example in the Ashford, Kent, Employment Tribunal which, as we have set out in paragraph 17 above, Mr Bowers has been able to track down, with the assistance of Counsel for the Respondent in that case, Mr Anthony Korn. The Decision in Kennard was handed down on 15 April 2002 in relation to a remedies hearing, after the applicant had previously been found to have been unfairly dismissed. It is recorded at paragraph 1 of the Decision that the Tribunal had previously concluded that, had the Respondent consulted properly with the Applicant about his proposed dismissal, there was a 75% chance that he would have remained in employment: such that whatever compensation was awarded fell to be reduced by 25%. Subject to that however, the Tribunal were to assess the Applicant’s losses, and in particular included in its award an amount for future losses. The conclusion of the Tribunal in this regard is set out at paragraph 29:

“The Tribunal next considered the Applicant’s future losses. We took into account the fact that the Applicant is now aged 58. He is disabled, and had been employed by the Respondent for sixteen years. His salary with the Respondent was a very good salary, taking into account his disability. We accept Mr Powell’s submissions that having regard to the Applicant’s age and his handicap on the labour market, there is no possibility that he would be able to secure comparably paid employment. We further accept that the Applicant would have remained in employment until the age of 65, had he not been unfairly dismissed. We acknowledge that it is very unusual for a Tribunal to compensate an Applicant for a substantial period of time up to his normal retiring age. However in our view this is the type of exceptional case where it is just and equitable to do so. We further accept Mr Powell’s submission that it would be just and equitable to calculate the Applicant’s loss by relying on the Ogden Tables. Mr Powell’s calculation, in his Schedule of Loss, reduced the Applicant’s losses by an appropriate percentage, to take account of contingencies other than mortality, for example the chance that the Applicant might have been dismissed or made redundant, prior to age 65. In our view, this makes sufficient allowance for the possibilities raised by Mr Korn that the Applicant might not have remained in employment until age 65. We were not persuaded that the facts were such that we should make a greater reduction for those contingencies than the percentage suggested in the Ogden Tables. We calculate that the Applicant’s continuing annual net loss of earnings is £8,385.32 (i.e. £16,502 - £8,116.68). We accept that the appropriate multiplier is 6.21 at a rate of return at 2.5%, with a discount for factors other than mortality of 0.9. This produces a figure for loss of earnings to age 65 of £46,865.55.”

25. Mr White QC holds this out as a good example of a suitable case on any basis for the use of the Ogden Tables. Mr Bowers QC accepts that if the Ogden Tables are to be appropriate at all, to use them in relation to someone who was already nearly at retirement age would be a suitable candidate for his fall-back argument (and he himself notes the Chairman’s reference to the “exceptional case where it is just and equitable to do so”): though no doubt he would have wished, in accordance with his own guidelines to which we will refer, for a more substantial discount than the 9% which (now that the joint misunderstanding of the parties at the hearing as to the nature of the 25% discount, to which we have referred above, has been cleared up) is all that appears to have been applied. 

26. We share Mr Bowers’ view that the use of the Ogden Tables in claims for unfair dismissal risks the introduction of an air of spurious accuracy. Great care is devoted to selecting the correct Table and the correct rate of return and the correct multiplier to two decimal places – and yet then a broadbrush percentage discount, 50% or 30%, is suddenly chosen and applied. Mr White, in answer to a question from the Bench, did not rule out the possibility of a 95% discount. He submits that the exercise Mr Bowers supports, of brick-building upwards from the start, rests no less upon hypotheses, and multipliers which are uncertain. He draws attention to one of the cases which Mr Bowers used as a paradigm, Cartiers Superfoods Ltd v Laws [1978] IRLR 315, where the employment tribunal assessed future loss by way of a multiplier arrived at by reference to uncertainties, as described by Phillips P in his judgment:

“5. Of the total sum awarded, the criticism relates to the figure of £3744 awarded in respect of future loss. The Industrial Tribunal took a multiplier of three, and applied it to a figure to produce the total of £3744, arrived at as follows. Before dismissal, her net wage was £44. Quite soon after dismissal, having found that she could not get an equivalent job in the same line, she did what many in her circumstances would not have done, which was to take the best job she could get, which was in a laundry and which brought her in about £26 a week net, leaving a shortfall of £18 a week. The Industrial Tribunal applied the multiplier to that figure, and to a further figure based on the fact that, in their view, had she not been dismissed there would have been an increase in the wages payable by [the respondent] of 10% in 1977, and 10% in 1978. They were satisfied that she had done right to take the job in the laundry; that the prospects of getting a better job were very poor; and that, therefore, there was continuing probability of a loss of the order of £18 a week, plus a sum attributable to the probable increase in wages. 

6. The criticism that has been made of their way of proceedings fastens on this; it is said that when you look at it, they took the highest possible justifiable, if indeed justifiable, multiplier – four or five, it is said, would certainly be wrong; they took the highest possible assessment of the future loss, and, by multiplying together the two highest possible assessments for those two factors, produced an aggregate figure which was inadmissibly high. In particular, it is said that a number of factors proper to be taken into account in these cases were overlooked. For example, the submission goes, no account was taken for the chances of this life; that she might have another child, although she did not intend to do so; that her husband might move, although it was not immediately probable; that she might, contrary to expectation, get a better job and so narrow the differential; that there is no explicit allowance for the acceleration of the benefit, and the receipt of a capital sum, and that to assume that a loss as great as this was to continue for as long as three years was totally unreasonable. We have given careful consideration to these submissions, but we do not think that we can interfere with the assessment of compensation. Of course, all matters mentioned are proper to be taken into account, but there is no reason for us to suppose that the Industrial Tribunal forgot them. 

7. A common method of proceeding is to reduce all these uncertainties and roll them up in the choice of a single figure for the multiplier, and no doubt that is what the Industrial Tribunal did in the present case. Nobody could say, of course, how long she would have continued to be employed by [the respondent] if she had not been dismissed; partly, it would depend on how long she wanted to work. But, as far as her wishes are concerned, it seems fair to summarise it and to say that the shortest period seems likely to have been two or three years, and the longest about 10; and it does not seem to us that we can, as a matter of law, that the Industrial Tribunal misdirected themselves in making the judgment which they did on this point.”

27. Notwithstanding the uncertainties there referred to, such processes and conclusions of the Tribunal are at least transparent, and the industrial jury is thus able to assess the various circumstances and arrive at its own duration for the loss, rather than arriving, by reference to Tables, at a multiplier, which can send even the smallest weekly or monthly differential into five or even six figures, and then producing a percentage discount as if out of the air. 

Conclusions on the Ogden Tables
28. Nothing that we have said in the course of this judgment (or indeed that was addressed to us in argument) impinges on the question of the applicability of the use of Ogden Tables in relation to pension loss, where different questions may arise. However, we are entirely satisfied that the Ogden Tables, and any similar such tables which may be devised, should only be relied upon by employment tribunals in relation to the calculation of future loss in unfair dismissal claims, so far as concerns loss of remuneration and benefits, if it is sought to be, and once it is, established that there is a prima facie career-long loss. Before their applicability arises, such loss should first be addressed by reference to what we would call “Old Job Facts” and “New Job Facts”, and which we suggest by way of guidance, but in no way in derogation from the obligation of the ‘industrial jury’ to apply s123 of the 1996 Act:

(i) Old Job Facts would include the following (dependent of course on the particular facts of each case):

· Would the applicant have remained in the job anyway: and if so for how long? Assuming he or she would otherwise have intended/wished to remain in such job, were there apparent factors, whether personal (health, family situations, location) or economic (new technology, fall-off in orders, lay-offs, redundancies) which on the available evidence, including the experience of the employment tribunal as industrial jury, should be taken into account? Would he or she have taken early retirement, or considered a second career?

· Would he or she have been promoted?

· Would his or her earnings have remained stable (other than by reference to the cost of living)?

(ii) New Job Facts:

a) The first question is whether he or she would be likely (after using reasonable mitigation) to obtain a new job at all? If he or she has not yet obtained a new job, what steps (using reasonable mitigation) should he or she now take, and what new job is he or she likely to have obtained, by what date and at what remuneration?

b) The next question is whether (having taken reasonable steps and mitigation) he or she now has a job, but at a pay differential (or would have obtained a job at such differential if/when reasonable steps in mitigation were taken).

In the latter case:

· Will he or she stay in that job or (in accordance with the obligations of reasonable mitigation) change jobs to one which is better paid, thereby in whole or in part eliminating the differential?

· Will he or she be promoted: to the same effect?

· Will the earnings in the new job be stable (subject to the cost of living) or will they improve: to the same effect?

29. The Tribunal must not abdicate from the job of deciding what, on the balance of probabilities, is likely to happen. It is only if there is prima facie a career-long loss that the question of the Ogden Tables can arise. The Ogden Tables are not, coupled with a substantial discount, to be a substitute or alternative for such an exercise. The employment tribunal should be assisted by both parties’ cases as to what on the balance of probabilities is likely to happen, for example by way of comparison between the Old Job Facts and the New Job Facts. The probability will be that a tribunal may not arrive at one single annual figure for estimated loss: it may be a reducing figure or it may be one figure for a first period of one or two years and then a lower figure in respect of later periods. It is always possible then to arrive, as courts and tribunals have done over many years, at an estimated discount for accelerated payment. 

30. It is only, in our judgment, if and after the tribunal has arrived at a multiplicand, and an estimated period – for example up to retirement at age 60 – that at that stage the Ogden Tables may become helpful. The Table can then be a useful tool for accurate calculation of a discount for accelerated payment and for the general risk of mortality. There is not, in our judgment, any room for the subsequent application of massive percentage discounts to allow for generalised contingencies. Those ought to have been ironed out to start with in order to arrive at the likely multiplicand and period. Plainly in the Kennard kind of case, where the applicant is close to retirement, the adoption of a single multiplicand for the balance of such period is more likely to be apt, together with the application of the relevant Ogden Table, with an additional discount for the kind of contingencies referred to in Kennard in the passage set out in paragraph 23 above; although we suspect that, even for the contingencies there referred to, a greater discount than 9% (which happens to have been that recommended in the notes to the Ogden Tables) would have been more appropriately adopted. We are entirely clear that it can never be appropriate to have discounts of 50% or 95%. If a claim for career-long loss were really justified, then a 50% discount reducing, say, a sum calculated with a multiplier of 19.53 from £100,000 to £50,000 may deprive an applicant of £50,000 by a wholly unscientific method. The reality is that if such percentages have to be considered, it would suggest that the existence of such substantial contingencies rendered it inappropriate to have entered into the exercise at all, and that a claim for career-long loss was not in fact justified. It is worth recalling that in Dunnachie the schedules that were put forward by the Applicant for consideration by the Employment Tribunal were based not on the Ogden Tables plus discount at all, but on suggested multipliers of between one and five years.

31. We do not accept Mr Bowers QC’s submissions that use of the Ogden Tables should be abjured entirely. We are however entirely clear that their use should be rare. But we do not limit ourselves to that or simply to echoing the words used both in Drage and Kennard that their use should be exceptional or reluctant. Their use is only apt in the limited kind of case to which we have referred and once effectively a multiplicand (or, if more sophisticated tables became available, a series of multiplicands), has been arrived at in a prima facie career-long loss case. The following dangers must be borne in mind:

(i) So far as loss of earnings is concerned, as opposed to pension loss, it is apparent that very few of the Tables could in any event be relevant. Unless and until more Tables are produced, we would only be concerned with the multipliers for pecuniary loss for respectively males and females to ages 55, 60, 65 and 70. It must be borne in mind, as emphasised in the course of the argument before us and in this judgment, that the contingencies actually provided for in the Tables are very limited: the more reason to have taken them into account and ironed them out in consideration, at the earlier stage, of what we have called the Old Job Facts and the New Job Facts.

(ii) The Tables have been criticised by reference to their inability with any exactitude to address questions of tax (see McGregor at 1571). That too, together with the important question of mitigation, to which we have already referred, must be fully taken into account, so far as it can be, at the earlier stage.

(iii) Given that the kind of matters which, in the Employment Tribunals’ decisions in Dunnachie and Drage were (or, perhaps, were not) subsumed into the broadbrush substantial discounts, applied in those cases, will now have been, analytically and by reference to the evidence, taken into account at the earlier stage, it will be important to ensure that there is no “double-counting”, when and if a discount is further applied to the product of the Ogden Tables. The reality is that in those cases where any substantial discount falls to be applied, it will be inappropriate to use the Ogden Tables at all. In the Kennard kind of case, where an applicant is close to retirement, then the probability is that the multiplicand will have been arrived at without much, if any, allowances, so that a discount for general contingencies can then more safely be applied. 

32. Applying this approach to Dunnachie (and hypothetically to Drage) we conclude that on remission to an employment tribunal it would be unlikely (although we do not entirely rule it out) that it would consider that the Ogden Tables have any applicability at all. First the Applicants are, respectively, 37 and 42. Secondly there is the substantial number of uncertainties which we have canvassed in the course of this judgment, and which are best analysed at what we have called our first stage, in what Mr Bowers QC has called the “brick building”. The tribunal may in the end conclude that in Dunnachie the original conventional approach suggested by the claimant himself is the correct one. However the tribunal is entitled to ask itself the question as to whether there is any prima facie career-long loss, after matching the Old Job Facts against the New Job Facts; and if it is satisfied that there is a career-long loss (and one which on the balance of probabilities remains static), then it may be possible to apply the Ogden Tables. We repeat however that the duty of the employment tribunal is to arrive, on the balance of probabilities, acting as an industrial jury, at a loss within s123, and if it is indeed “impermissible to speculate” then on the balance of probabilities there would be no future loss proved, rather than the establishment of the high multiplier followed by the immediate application of a substantial percentage discount.

33. We are asked, in the event that we do not rule out the use of Ogden Tables entirely, to give some general guidance in relation to their use, and Mr Bowers QC has produced a helpful suggested draft, which we are happy to endorse to the extent of the following. We begin by dealing with some of the general points which are raised by this judgment and have been raised by him:

(i) The most important guidance is that the tribunal should not, as discussed above, consider the use of the Ogden Tables until a career-long loss (or differential loss) has been prima facie established, to which it is then appropriate to apply those Ogden Tables which apply to loss to the relevant retirement age, as a useful tool. 

(ii) A rate of return of 2.5% (or such rate as may from time to time be substituted by way of Statutory Instrument under the Damages Act) should be adopted, if the Tables are to be used.

(iii) If such Tables are to be useful, it may be that other Tables than the present, for example giving answers for loss up to retirement for each year between 50 and 70, could be produced under the supervision of the Employment Tribunal Service.

(iv) There will need to be the development of a practice at the employment tribunals of directions being given in any case where future loss is sought, along the lines of the schedules and counter-schedules in the High Court. Each party can set out its respective case as to the Old Job Facts and the New Job Facts as a start. If there were to be any agreed schedules incorporating one set of figures, then it is essential that the basis of such agreement should be set out, i.e. (as was not seemingly understood between the parties in Drage) whether the figures were agreed simply as figures (i.e. preserving all other arguments) or whether they were wholly agreed to be recoverable, subject only to liability.

34. Mr Bowers’ specific suggestions we adapt as follows:

(i) A party seeking to rely on the Ogden Tables should indicate in advance whether it wishes to rely on the Tables and if so which Table, preferably by way of a schedule submitted within fourteen days of the presentation of a Notice of Appearance. Such schedule should set out the suggested multiplicand, by reference to relevant Old Job Facts and New Job Facts, the relevant period relied upon and what if any discount is to be made from the multiplier.

(ii) The other party upon receipt of such a schedule should submit a counter schedule of loss within 14 days of receiving the first party’s schedule, giving the same particulars.

(iii) In a case in which such steps have not been complied with, a chairman should be robust in issuing orders for further particulars and/or disclosure well in advance of the hearing, so that each party knows what case is to be met and what evidence needs to be called.

(iv) The Tables should not be used by an employment tribunal without giving the parties the opportunity to put forward their case.

(v) The use of actuarial evidence outside the Tables should be discouraged.

35. It may be that the question of more formalised directions in relation to schedules of loss generally should be looked at in the context of the present consideration of amendments to the Employment Tribunal Rules.

The Balance of the Dunnachie Appeal

36. Mr Bowers QC raised a number of points relating to the calculation of quantum. It is common ground that as this matter is now to be remitted to the Employment Tribunal, the exercise will be started again from scratch. If the Tribunal decides that this is an appropriate case for the use of the Ogden Tables, it will in any event need to carry out an assessment such as the Old Job Facts/New Job Facts exercise, to which we have referred, as a first step towards such use: if it concludes that the Ogden Tables are not appropriate, then in any event its decision would have to be on a different basis from that which has been previously decided. If the points had been self-standing, and if the Tribunal had not erroneously, as we conclude, gone down the route of the Ogden Tables (and done so without prior discussion), the criticisms which Mr Bowers makes as to the failure to consider the availability of alternative employment by reference to the national shortage of environmental health officers, or the failure to take account of the chance of promotion at Doncaster, would have fallen into the area of a perversity appeal. But as it is, all such matters must now be reconsidered. 

37. The other part of the Respondent’s appeal in Dunnachie is however quite separate, and it relates to the order for costs made in favour of the Applicant. Although issues are raised by Mr Bowers QC in his appeal relating both to a challenge to the tribunal’s findings as to whether the Respondent conducted the proceedings unreasonably within Rule 14 of Schedule I of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2001, and as to the quantum of the costs ordered, both such appeals face the difficulty of any appeal which must allege perversity. However he has, and has concentrated upon, a ground based upon jurisdiction. 

38. The Tribunal, prior to considering the question of reasonableness, addressed the question of costs in paragraph 20 of its Decision: 

“Finally, the applicant has applied for costs. There is no doubt that the applicant spent a substantial amount of time preparing his case. The quality of presentation has been first rate. It will be remembered for example that the applicant’s witness statement ran to some 45 pages and 89 paragraphs. We accept the quantification of the applicant’s claim, being £50 for stationery, photocopying and stamps, £50 for telephone calls, £100 for travelling costs in connection with preparing the bundle of documents and so on. He also claims 29 days at £88 per day. That represents his daily rate in the employment of the respondent. The days to which he refers were taken as annual leave. They were lost to him as holidays. Two of them were days which would otherwise have been taken as time off in lieu. The total value of those days is £2552. In the absence of a definition of costs limiting it to the costs of representation, we think that that is a proper sum to award as costs as opposed to compensation.”

39. It can be seen that the basis upon which the award was made (apart from the sum of £200 for disbursements) is not on the basis that it was incurred by paying legal costs to a firm, the Applicant being unrepresented, nor even on the basis that he lost earnings through taking time off from work. The calculation relates to his having worked during his (paid) holidays, and that the best estimate of what he should be paid for his time during those holidays was his daily rate while in employment: this no doubt was rationalised on the basis that his holiday was spoilt and taken up with preparing the case, and that he ought to be reimbursed, and that his daily rate, had he been working, was £88 per day.

40. It is common ground that at common law a litigant in person could not recover such sums. The leading case relied upon is Buckland v Watts [1970] 1 QB 27. The Court of Appeal there held that a litigant in person other than a solicitor was not entitled to claim in respect of the time which he had expended preparing his case, but only his out-of-pocket expenses. Danckwerts LJ stated at 35G: “The principle is well settled that though a solicitor acting in person for himself can claim to be remunerated for his professional services insofar as they are not rendered unnecessary or impossible – as, for instance, with regard to consultations with himself and that kind of thing – and such costs are recoverable by the solicitor, in the case of a layman who is not a skilled legal person he can only recover his out-of-pockets.” Sir Gordon Willmer added at p38B: “Nobody else … except a solicitor has ever been held entitled to make any charge … in respect of the exercise of professional legal skills.”

41. That lacuna at common law led to the need for the passage of the Litigants in Person (Costs and Expenses) Act 1975 (“the 1975 Act”), which provided by s1(1) that:

“Where, in any proceedings to which this subsection applies, any costs of a litigant in person are ordered to be paid by any other party to the proceedings or in any other way, there may, subject to the rules of the court, be allowed on the taxation or other determination of those costs sums in respect of any work done, in any expenses or losses incurred, by the litigant in or in connection with the proceedings to which the order relates.” 

42. Part 48.6 of the Civil Procedure Rules (the “CPR”), being the relevant rule of court, limits the amount allowable in such circumstances to two-thirds of the amount payable to a legal representative. However the 1975 Act is only relevant in “any proceedings to which this subsection applies”. And by that subsection certain courts and tribunals are identified, and there is further provision by subsubparagraph (c) to extend it to “any other court or tribunal specified in an order made under this subsection by the Lord Chancellor”. Such an order was made by the Litigants in Person (Costs and Expenses) Order 1980, in relation to the Employment Appeal Tribunal. However no such order has been made in relation to employment tribunals. It is now proposed that there be such provision. The Employment Act 2002 by s22 provided for the insertion into the Employment Tribunals Act 1996 of a section 13A whereby “Employment tribunals procedure regulations may include provision for authorising employment tribunals to order a party to proceedings before it to make a payment to any other party in respect of time it spent in preparing that other party’s case”. But no such provision has yet been made, although it will no doubt be included in the next round of rule changes. 

43. Mr Bowers refers further to Nader v Customs and Excise Commissioners [1993] STC 806, where it was held that, as the VAT Tribunal was not identified in s1(1) of the 1975 Act, nor had been specified in an order made under the subsection by the Lord Chancellor, the 1975 Act did not apply so as to entitle litigants in person to recover costs for their time spent on the conduct of the case before a VAT Tribunal. This was plainly the main ratio for the decision of the Court of Appeal (at 812b per Farquharson LJ and at 814b per Beldam LJ). However there was another basis on which the Court of Appeal  also decided the case, upon which Mr White QC relied to distinguish the position in the VAT Tribunals from that in employment tribunals. Rule 29 of the 1986 VAT Rules provided as follows:

“(1) A tribunal may direct that a party or applicant shall pay to the other party to the appeal or application –

(a) within such period as it may specify such sum as it may determine on account of the costs of such other party of and incidental to and consequent upon the appeal or application; or

(b) the costs of such other party of and incidental to and consequent upon the appeal or application to be taxed by a Taxing Master of District Registrar of the Supreme Court of Judicature in England … on such basis as it shall specify.

(2) Where a tribunal gives a direction under paragraph 1(b) of this rule in proceedings in England and Wales the provisions of Order 62 of the Rules of the Supreme Court 1965 [RSC] shall apply, with the necessary modifications, to the taxation of costs as if the proceedings in the tribunal were a cause or matter in the Supreme Court of Judicature in England …” 

44. That was explained by Farquharson LJ (at 810b-e) as follows:

“It will be seen that under r29(1)(a) the [VAT] tribunal may itself determine the amount of costs of, incidental to and consequent on, the appeal. Alternatively, the tribunal may direct that such costs of the successful party may be taxed by a taxing master of the Supreme Court. In the latter event, the provisions of RSC Ord 62 shall apply with the necessary modifications. Plainly the reason for these alternatives is that the tribunal, acting under para (a), can itself assess the costs in a simple case. A direction for taxation under para (b) will be made when the assessment of costs is likely to be complicated – as in the present case. It is not to be supposed that if the tribunal itself assesses the costs it can make its determination capriciously, or on any basis which is not justified in law. In other words, the relevant law governing the assessment of costs in this context is the same whether the costs are determined by the tribunal or by the taxing master.

As provided by that rule, the taxing master must apply RSC Ord 62 as if the proceedings were a cause or matter in the Supreme Court. RSC Ord 62, r2 applies the order, again with such modifications as may be necessary, where by virtue of any Act the costs of the proceedings are taxable in the High Court.

The purpose of the words ‘with such modifications as may be necessary’ [is], in my judgment, for the purpose of reconciling the provisions of RSC Ord 62 with the rules which apply under the [Value Added Tax Act 1983], which is referred to as ‘the Act responsible for the cause in question’.” 

45. It was argued in Nader by Dr Nader that the cross-reference to RSC Order 62 enabled the VAT Tribunal to order costs of a litigant in person exactly as under the RSC O 62 r 18, which read:

“(1) Subject to the provisions of this rule, on any taxation of the costs of a litigant in person there may be allowed such costs as would have been allowed if the work of disbursements to which the costs relate had been done or made by a solicitor on the litigant’s behalf together with any payments reasonably made by him for legal advice relating to the conduct of or the issues raised by the proceedings.

(2) The amount allowed in respect of any item shall be such sum as the taxing officer thinks fit but not exceeding, except in the case of a disbursement, two-thirds of the sum which in the opinion of the taxing officer would have been allowed in respect of that item if the litigant had been represented by a solicitor.”

46. This was answered by Farquharson LJ (at 812b-c), as we have said, first by reference to the absence of the extension of the 1975 Act to VAT Tribunals:

“I arrive at that conclusion because the 1975 Act does not apply to proceedings before the [VAT] Tribunal itself. To say that r29, or RSC Ord 62, r18, is a sufficient basis to alter the common law rules relating to costs is to rewrite the statute so as to include [VAT] tribunals. It is plain that r18 was intended to provide the machinery for implementing the provisions of the 1975 Act. It is significant that the commencement orders for r18 and the 1975 Act came into effect on the same day, 1 April 1976. Rule 18 would not have been drafted to conflict with the 1975 Act but to apply it in the circumstances prescribed by the same Act. Accordingly, while the machinery is in place, the trigger mechanism has not been applied. Rule 18 is concerned only with those proceedings identified by the 1975 Act and not to those which are omitted.”

47. However the second answer was by reference to the use in VAT Rule 29 of the words “with necessary modifications”, which was said in any event to exclude the infiltration into the VAT Rules of the impact of RSC O62 r18 (at 812g per Farquharson LJ and 814c per Beldam LJ).

48. The equivalent Employment Tribunal Rule is Rule (“ET Rule”) 14(6), which provides:

“Any costs required by an order under this rule to be assessed by way of detailed assessment may be so assessed in the County Court in accordance with the Civil Procedure Rules 1998.”

49. The relevant CPR part relating to costs is Part 48. Within Part 48 there is included paragraph 48.6, which is the direct descendant of RSC O62 r18, and which begins as follows:

“(1) This rule applies where the court orders (whether by summary assessment or detailed assessment) that the costs of a litigant in person are to be paid by any other person.”

Mr White contends, as did Dr Nader equivalently, that the provisions of Rule 14(6) of the ET Rules, by cross-referring to the CPR, allow the recovery of a litigant in person’s expenses.

50. We do not agree:

(i) We are bound by the first ratio in Nader, and by the decision in Buckland. We are satisfied that there is no jurisdiction in an employment tribunal to award such costs to a litigant in person, and that is why there has been legislation, and is soon to be legislative provision. 

(ii) The absence of the words “with the necessary modifications” does not in our judgment in any way constitute a relevant or material distinction, such as to justify a different decision being reached in relation to the ET Rules than was reached in relation to the VAT Rules. For the purpose of ET Rule 14(6) the words are unnecessary. It is quite clear that Rule 14(6) relates to assessment, and to assessment of costs which have been required by order of an employment tribunal to be assessed: and such employment tribunal order can only be one for which the employment tribunal has jurisdiction. ET Rule 14(6) does not, in our judgment, create an entitlement to a new kind of costs order: it simply provides a method by which costs validly ordered are to be assessed, and there will therefore be none which fall within the purview of Part 48.6 (as opposed to the rest of Part 48).

51. We therefore conclude that the order for costs, save as to the disbursements, was one which the Employment Tribunal had no power to order, and we discharge it except for the £200. In the circumstances, and as we heard no oral argument on them, we do not deal with Mr Bowers QC’s other grounds.

RESULT

52. Drage. We would have remitted the appeal back to the Employment Tribunal, but do not do so, as the Respondent’s appeal on liability has been allowed.

53. Dunnachie. We allow the appeal so far as the order for costs (save as to £200) was concerned. As to the loss of future earnings and additional costs of travel to work, we remit the claims in those respects back to a differently constituted tribunal for reconsideration in accordance with this judgment. The award as to £9638.16 (basic award, past loss of earnings and loss of statutory rights) plus interest stands.
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