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LORD JOHNSTON:

1. This appeal arises out of the failure of the appellant to obtain an interview with the first respondents with a view to being employed by them in a particular capacity.  The second respondent was employed by an employment agency engaged in seeking to fill the relevant post.  It was accepted that, as between the first and second respondents, agency operated to make them jointly liable in the event of discrimination being established.  The alleged discrimination being contrary to the Race Relations Act 1976 and the conclusion of the Tribunal being that no discrimination on racial grounds had been established.

2. The Tribunal make long and detailed findings of fact which we would adopt and merely summarise as follows.

3. The appellant was shortlisted out of 12 applications to be one of 6 persons invited for interview, albeit there is a finding that the second respondent considered the appellant to be the weakest of the candidates offered an interview.  Thereafter, the matter has a troubled history.  

4. The appellant failed to attend on time for the interview allotted to him.  He allegedly got lost.  When he did eventually turn up, the Tribunal record as follows:-

“Despite the terms of his telephone conversation with the Second Respondent, the Applicant decided that he would drive to the Second Respondent’s premises.  Shortly before 2pm the Applicant arrived at the First Respondents’ premises.  He entered the reception area and asked to speak to the Second Respondent.  The Second Respondent was about to start another interview.  He met the Applicant at reception.  He reiterated to the Applicant that he was unable to conduct the interview that day and that another interview would have to be arranged.  The Second Respondent was annoyed that the Applicant had insisted upon calling at the First Respondents’ premises given their earlier telephone discussion.  He was unimpressed by the clothes worn by the Applicant.  The Applicant was wearing a tweed jacket and self-coloured trousers.  The Second Respondent expects interviewees to wear a suit of matching jacket and trousers.  From his contact with the Applicant on 23 June 2000, the Second Respondent concluded that the Applicant would find it difficult to impress or influence senior personnel.”

5. Thereafter, various attempts were made to arrange for telephone interviews with the appellant, none of which in fact took place and the Tribunal set out that matter in some detail.

6. The second respondent thereafter brought the matter to an end as follows:-

“The applicant next heard from Elan by letter dated 19 July 2000 (R53).  The letter states;

“Thank you for your recent letter enquiring about opportunities within Sema Group.

We have now reviewed your skills and experience against our current requirements, and are unable to take your application further.  We will, however, hold you details on our database and should any suitable vacancies arise in the future we will contact you again.

We would like to take this opportunity to thank you for your interest in Sema Group, and to wish you every success in your career.”
The text of R53 is a pro-forma issued by Elan to unsuccessful applicants.  The Applicant was very upset on receiving (R53).  He was particularly upset about receiving the letter without being interviewed by the Second Respondent.”

7. It thus has to be observed that despite the originally offered interview, no such interview for various reasons ever took place and the job in question went to other persons.

8. The Tribunal then set out the submissions of parties and their critical conclusions are to be found starting on page 7 of the decision as follows:-

“The Tribunal concluded that by not being interviewed by the Respondents, the Applicant had received less favourable treatment when compared with other candidates who had been selected for interview.  This being the case, the Tribunal moved on to the second part of the question posed by Section 1(1) of the Act, of whether the less favourable treatment was on racial grounds.

The Respondents sought to justify the Applicant’s treatment on a number of grounds unrelated to his race.  Of these, the Tribunal accepted that the Applicant had failed to impress the Second Respondent at his first interview due to his late arrival, dress sense and insistence that he attend for interview after an alternative arrangement had been made.  The subsequent telephone interviews did not take place due to an unfortunate sequence of events caused by the Second Respondent’s workload and general state of disorganisation.

The Tribunal found the Second Respondent to be a credible witness.  He gave his evidence in an honest and straightforward manner.  On balance, the tribunal found his explanation for the manner in which the Applicant was treated, while discourteous and unprofessional, believable and unrelated to the Applicant’s race.  The Tribunal was satisfied that the offers of telephone interviews after 23 June 2000 were genuine and not an attempt to get rid of him, as was suggested by the Applicant.

The reason given by the Second Respondent for sending the rejection letter to the Applicant was less plausible.  The Second Respondent claimed that by the time the Applicant was sent the letter of rejection, he had concluded that the Applicant was no longer interested in the position. The Tribunal could not accept this. It was of the opinion that had the Second Respondent given the matter any thought whatsoever he could not have reached this conclusion.  There was nothing to suggest that the Applicant’s interest in the post had diminished.

The Tribunal was aware that in such circumstances, where an explanation for less favourable treatment is not considered to be satisfactory, it is legitimate for it to infer that the treatment was on grounds of race.  The Tribunal had regard to the guidance provided by Neill LJ in King v The Great Britain-China Centre 1991 IRLR 513 and in particular where he states;

“Though there will be some cases, where, for example, the non-selection of the applicant for a post or for promotion is clearly not on racial grounds, a finding of discrimination and a finding of difference in race will often point to the possibility of racial discrimination.  In such circumstances the Tribunal will look to the employer for an explanation.  If no explanation is then put forward or if the Tribunal considers the explanation to be inadequate or unsatisfactory it will be legitimate for the Tribunal to infer that the discrimination was on racial grounds.  This is not a matter of law, but as May LJ put it in Noone, ‘almost common sense’.”

The Tribunal however, was not able to draw an inference of discrimination from the Applicant being sent a letter of rejection without being interviewed.  When viewed in the context of the Second Respondent’s evidence generally, the sending of the pro forma letter was consistent with the Second Respondent’s level of disorganisation and poor management of his workload.  The Tribunal was persuaded that such behaviour on the part of the Second Respondent towards the Applicant was not on grounds of race.”

9. Miss Lyle, appearing for the appellant, concentrated essentially on the proposition that in asking themselves the right question, the Tribunal had not gone far enough upon the evidence in determining that there was an explanation for the less favourable treatment inconsistent with any racial element.  The Tribunal, she submitted, should have considered or taken into account, the evidence given by the appellant himself before the Tribunal as to why he thought he had been discriminated against on racial grounds.  There must, she submitted, have been some racial element in the case as soon as on the findings, the second respondent set eyes upon the appellant at the time of his late arrival for his interview.  This put the case she submitted, on all fours with the decision of Anya v University of Oxford [2001] IRLR 377.  In essence, the material upon which the Tribunal based its conclusions she submitted was not sufficient to warrant such a conclusion and the matter required to be further investigated particularly by reference to what effect on its conclusion the evidence of the appellant himself should have had.  She asked us to remit the matter back to the Tribunal for that question to be determined.

10. Mr Bryant, of Counsel, submitted under reference to the findings in fact that the Tribunal had proceeded in an exemplary fashion, setting out detailed findings of fact, determining correctly that there had been less favourable treatment and thereafter answering the right question in the way it did based upon the findings in fact and conclusions they were entitled to reach.  He distinguished Anya upon the basis that the opposite conclusion was reached by the Employment Appeal Tribunal in that case because the Tribunal had not properly set out the material which in turn based their conclusion.

11. He also dealt briefly with two other matters in the grounds of appeal, namely, the relevance or otherwise of an equal opportunities policy and a dress code but neither of these matters were essentially relied upon by Miss Lyle and we will take them no further.

12. Before considering the matter in detail it is important to observe that the statement by Lord Justice Neill in King quoted in the substance of the Tribunal’s decision in the passage we have recorded, emphasises that if there is an explanation which is inadequate or unsatisfactory, it will only be legitimate for the Tribunal to infer discrimination, not obligatory.  Thus the issue before the Tribunal in this context with regard to explanation is a jury question of fact and as long as the Tribunal bases its decision in that context on material legitimately before it, without going obviously wrong, this Tribunal will not interfere.  This contrasts with but also supports Anya inasmuch in that case the Court of Appeal considered that the Tribunal had misdirected itself in relation to the reasons for its conclusion based on the evidence or lack of it.  In simple terms, so long as the decision of the Tribunal in this context is based upon the evidence that it has recorded, an appeal against such a conclusion can only succeed before this Tribunal if we are satisfied that no reasonable jury could have reached that conclusion upon the material narrated.

13. If that is the proper test we are entirely satisfied that it is not met in this case.  The explanation particularly with regard to the workload of the second respondent and the reasons for the lack of telephone interviews taking place may well be regarded as unsatisfactory and certainly there is an inevitable conclusion that the appellant was treated badly but that, as we have already pointed out, only opens the door to a legitimate conclusion not an obligatory one.  It follows that in this case the Tribunal were entitled to conclude that the explanations however unsatisfactory had no racial element in them nor do we consider that what occurred in the only time the appellant met with the second respondent, necessarily concludes that a racial element entered the case.  The appellant’s name alone indicates an Asian background and yet he was short-listed which hardly suggests that a racial element had entered the process.  It would be illogical to conclude that it did so when the parties actually met.  However, it is legitimate for the Tribunal to have accepted the evidence of Mr Plant, the second respondent, that he was not impressed by the general turnout of the appellant at that confrontation or meeting and that was a legitimate part of his reasoning .

14. In simple terms therefore we do not consider that we are entitled to interfere with this conclusion which was one that this Tribunal was entitled to reach having asked itself all the right questions and based its conclusion on relevant and sufficient material before it.

15. In these circumstances this appeal is refused.
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