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LORD JOHNSTON:

1. In this appeal the appellant employee challenges the dismissal of her claims for constructive dismissal and sex discrimination consequent upon her resignation from her employment with the respondents which occurred, or was tendered, some two months after she returned from a period of maternity leave.

2. During that period her job as Team Leader had been done inter alia by another employee and Miss Haldane, who in turn, was given a newly created job, it appears from the evidence, in order to encourage her to remain in the employment of the respondents and not by reference to anything relating to the position of the appellant.

3. Against that background the decision of the Employment Tribunal is in the following terms:-

“It was submitted on behalf of the applicant that the breach of contract on the part of the respondents comprised:

(1) their failure to advertise the OPL Supervisor’s job in terms of Clause 4.3 of the Staff Handbook (A17/12) and

(2) the “consequences” for Miss Robertson when she returned to work, and in particular the curtailment of her duties and responsibilities as Team Leader and the loss of her room.

So far as Stolt’s failure to advertise the position of OPL Supervisor was concerned, the appointment of Miss Haldane was made in circumstances where Stolt had to make a quick decision.  They were required to address, as a matter of urgency a situation where an employee had been offered alternative employment and not only did they wish to retain the particular employee because of her experience and expertise, which was considerable, but they also saw this as an opportunity to create a new supervisory position for someone who would have the time to consider the long term strategy for the OPL Department.  We considered whether this was a “knee jerk” reaction by Stolt who were desperate not to lose another employee from a department which was already short staffed, without the consequences, particularly for Miss Robertson, being properly considered, but we accepted the evidence of their HR Manager that they did genuinely want to create this new post which they had been considering for some time and the position in which Miss Haldane placed them gave them a reason for approaching senior management for approval.

Further, we accepted the evidence of Mrs Turner that it was not on every occasion that they advertised vacancies and with reference to the Staff Handbook, they wished to retain a degree of flexibility.  In any event we were of the view that Miss Robertson was not entitled under her contract of employment to require Stolt to advertise this position and in this regard we accepted the submission of the respondents’ solicitor who referred us to Grant v South-West Trains Limited [1998] IRLR 188, that the terms of Clause 4.3 of the Staff Handbook were not sufficiently precise to give rise to a contractual obligation.  It is necessary to look at the Handbook as a whole and we noted that this is in a separate section from the Terms and Conditions which are to be found in Section 5.  We accepted the submission that Section 4 is a policy statement and there was no evidence to suggest that it was intended to create any contractual obligations.

What then of the other leg of the submission by the applicant’s solicitor that the consequences for Miss Robertson when she returned to work amounted to a breach of contract on the part of the respondents?  While we were surprised that the functional description for the position of OPL Supervisor was not already in place and while we would have expected Stolt to have contacted Miss Robertson to explain the reasons for Miss Haldane’s appointment as OPL Supervisor, particularly when prior to her departure on maternity leave Miss Haldane had been a Co-ordinator, supervised by Miss Robertson, whereas on her return Miss Haldane would be her Line Manager, we were of the view that there was no breach of contract on the part of the respondents in this regard.  As a consequence of Miss Robertson’s absence, it was necessary for Miss Haldane to carry out the duties of Team Leader on a temporary basis.  Although this was disputed by Miss Robertson, we accepted the evidence of Mrs Turner and Miss Haldane that it was the intention of the respondents that Miss Robertson would ease her way back into the position of Team Leader when she returned and that Miss Haldane would relieve herself of these duties and assume more of the duties of Supervisor which involved long term planning for the Department, writing procedures and co-ordinating with other regions, which she would only be able to do properly when she was freed from the day to day activities of Team Leader and, of course, when Miss Robertson had been on maternity leave Stolt had almost doubled in size with the acquisition of another company.  While we could understand why Miss Robertson found it difficult to work with Miss Haldane whom she had supervised and who had become her supervisor, we did not accept her contention that her duties had been curtailed and although she did not work in the same room where she had worked before she went on maternity leave we did not consider this to be significant.  Indeed, it was surprising that having returned to work on 3rd April 2000 it took her until 8th May before she raised any concerns about her position with Mrs Turner and then within a matter of days she had resigned.  In our view, had she allowed matters to fully develop her role as Team Leader would not have fundamentally changed apart from the fact that she had to report to Miss Haldane rather than to the Group Operations Manager.  Indeed, we heard that Stolt are currently functioning with both a Supervisor and Team Leader in the OPL department.  In the penultimate paragraph of her letter of resignation of 10th May (R21) Miss Robertson alleged for the first time that her position as Team Leader had been undermined, but we were not satisfied that that was the case and we accepted the response from Miss Haldane in her memo of 11th  May (R23).

We arrived at the view, therefore, that the respondents were not in breach of contract, let alone in material breach.  The applicant failed, therefore, to discharge the onus of showing that she was constructively dismissed and accordingly her unfair dismissal complaint must be refused.

Sex Discrimination

In support of his contention that the respondents’ failure to allow the applicant the opportunity of applying for the promoted position of OPL Supervisor was less favourable treatment on the ground of her sex, as she was on maternity leave at the time, the applicant’s solicitor, referred us to Iske v P & O European Ferries (Dover) Limited [1997] IRLR 401 and Caisse Nationale D’Assurance Vieillesse Des Travailleurs Salariés v Thibault [1998] 399.

In our view, however, Iske is not directly in point and in Caisse the employee had a contractual right to a performance assessment after six months which triggered a pay review, whereas in the present case we found for the reasons stated above, that Miss Robertson did not have a contractual entitlement to be considered for the job of OPL Supervisor and the respondents had no contractual obligation to advertise it.

Further, the applicant relied on the same facts and circumstances in support of both her constructive dismissal and sex discrimination complaints and having regard to the findings which we made in relation to the constructive dismissal complaint which we have detailed above, we had no difficulty in arriving at the view that Miss Robertson’s sex was not a factor in the respondents’ decision not to advertise the promoted position of OPL Supervisor and afford her an opportunity of applying.  It was for Miss Robertson to establish that she was treated less favourably on the ground of her sex.  This she failed to do and accordingly her complaint in this regard is also dismissed.”

4. In relation to the first issue, Ms McCrossan, appearing for the appellant, argued that the Tribunal had misdirected itself by not regarding the relevant clause as being part of the appellant’s contract of employment.

5. We can deal with this point very shortly.  It is perfectly clear to us that in terms of the Guide Book generally, the relevant clause occurs in part of the statements which are clearly related to policy and, indeed, designed to retain the flexibility on behalf of the employer in their dealings with their employees.  While of course relevant to the overall contractual background, we do not consider that either party ever intended, and certainly not the employer, to be contractually bound by the relevant clause and those surrounding it.  This is in marked contrast to the provisions in Section 5, a distinction which the Tribunal make.

6. With regard to the second issue, we consider this purely raises questions of fact which have been resolved as between the credibility of Miss Haldane and the appellant, against the appellant.  Ms McCrossan set out in her second ground of appeal various issues which she considered the Tribunal should have discussed in relation to the general issue of constructive dismissal and potential breach of the mutual trust and confidence as between an employer and employee.  However, we are entirely satisfied upon the basis of the findings on page 6 of the Tribunal’s decision to which we have referred, that the Tribunal have held that consequent upon her return to work, the appellant gradually resumed most of her previous duties and, in any event, was assured by the employer that they had no intention in any way, of demoting her or removing her original tasks as a Team Leader.

7. In these circumstances we consider that this is an attempt merely to re-argue upon the facts, an issue which was legitimately determined by the Tribunal and it raises no question of law before us.

8. In these circumstances no separate issue arises on the question of sex discrimination, quite simply because there has been no detriment established in relation to either issue.

9. In these circumstances and for these reasons this appeal will be dismissed.
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