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MR RECORDER LANGSTAFF QC:
In extended reasons promulgated on 2nd June 1999 the Reading Employment Tribunal upheld Mrs Crane’s complaint that she had been unfairly dismissed by her employers. The unfairness consisted in unfair selection for redundancy. The Employment Tribunal assessed the chances of Mrs Crane remaining in employment at 25%. She now appeals against that assessment.

The facts
1.
Mrs Crane was employed as a finisher in the respondent’s printing company. She began work in March 1995. She was dismissed on 27th November 1998 by reason of redundancy. There had been nine employees in the hand-finishing  department, of which she was the supervisor. Three new posts were created, in substitution for the nine, at the time of redundancy. She maintains that her dismissal was unfair in that she was not selected for one of these new posts.

2.
Having preferred the evidence of Mrs Crane to that of Miss George, the personnel manager of the respondent, the Employment Tribunal summarised their findings as to the process and the substance of what happened in the following words at paragraph 9 of their extended reasons:

“This case could almost serve as an object lesson in how not to handle a redundancy situation. The respondents’ principal failings were the following:

(a)
The respondents could and should have given warning of the impending redundancies immediately after the decision on 12 November.

(b)
There was no consultation. At the very least the respondents should have discussed with the applicant the requirements of the new positions, invited representations as to why the applicant felt that she should be selected, and explained how and against what criteria they intended to carry out the selection.

(c)
The selection process was grossly flawed. The respondents failed to establish firm criteria. They failed to determine the weight to be attached to such criteria as they did establish. They failed to publish the criteria. They failed to collect relevant information (for example, relating to length of service) accurately. They failed to carry out sufficient investigation into relevant matters (for example, the applicant’s sickness record prior to 1998 and her condition and prognosis at the time of the redundancy). They failed to devise a fair way of recording results against criteria (for example, a scoring system). They failed to make and preserve a proper written record of the main events, meetings and decisions. The result was a process which was utterly subjective and almost calculated to leave the unsuccessful candidates with a sense of injustice.

These defects rendered the applicant’s dismissal unfair.”

3.
It will be immediately apparent that the defects were not simply those of the absence of a fair procedure, but rather a failure to compare rival candidates for the three vacant posts on any proper objective basis. 

4.
Having determined that the process of selection for dismissal by reason of redundancy was unfair in the way we have set out, the Employment Tribunal then turned to the question of remedy. Here, it viewed the law as requiring it to enquire what the outcome would have been had the respondents handled the redundancy fairly. The authority relied upon for this was that of Polkey v A E Dayton Services Ltd [1978] ICR 142 HL.

5.
As to the facts, the Employment Tribunal thought that there were five good candidates (the three who succeeded, and a Mrs Thomas who did not, as well as Mrs Crane). The Employment Tribunal then set out what they regarded as the main considerations in the following words, in paragraph 9(2) of their extended reasons:

“… Two central criteria under a fair selection procedure would have been length of service and job performance. For reasons already stated, we think that these criteria, fairly measured and applied, would have left the applicant in contention with, but certainly not ahead of, the three successful candidates. A fair procedure could, and would, also have involved consideration being given to the full history of the candidates’ sickness absences (not the last year only) and the prospect of such absences occurring in the future. Here the applicant’s gallstones problem” [we shall return to consideration of this later] “indicated  a risk of further absences in the future. There is no evidence to suggest that such a risk applied in the cases of any of the other candidates. We consider that the respondents would reasonably have concluded that the sickness history factor (seen as a pointer to likely future absences) argued more strongly against the applicant than against the successful candidates. (Had the selection process occurred after the applicant’s surgery, the situation would, of course, have been quite different.)” [That is a reference to a finding of fact that Mrs Crane’s gallstones problem was resolved in February 1999.] “Again, a fair selection procedure could, and would, have taken account of the proximity between the candidates’ homes and the respondents’ premises. This affects the ability of employees to undertake overtime at short notice and is expressly referred to in the respondents’ redundancy policy. On this criterion the applicant, as against the three successful candidates, was at an obvious disadvantage. …”


Those considerations persuaded the Employment Tribunal that if the respondents had adopted an appropriate procedure and applied it fairly, the same result would probably have followed. There were, however, chances that a fair procedure might have produced a different outcome. The tribunal concluded with these words:

“Doing the best we can, we assess those chances at 25%.”


Compensation was awarded accordingly.

Appellant’s Submissions
6.
Mr Elesinnla who appeared for Mrs Crane argued that the Employment Tribunal erred in law in deducting 75% from what would otherwise have been full compensation for unfair dismissal. Secondly, he argued that such a deduction was perverse.

7.
There were two parts to his argument: considerations of fact, and considerations of case law. As we shall set out, however, and as Mr Elesinnla was driven to accept in the course of argument, everything ultimately turned on whether the Employment Tribunal had a sufficient and proper evidential basis for reaching the assessment which they made.

8.
Mr Elesinnla relied on Britool Ltd v Roberts and others [1993] IRLR 481. In that case a Mr Patel was found to have been unfairly dismissed because of his employer’s failure to consult, and because the selection procedure was based on flawed criteria. The tribunal declined to reduce his compensatory award to reflect the chance that he would have been dismissed for redundancy in any event. The Employment Appeal Tribunal concluded that the Employment Tribunal was entitled to take that course. It rejected the argument of Miss Slade, who appeared for the respondent employer, that the tribunal was perverse to have done so. In paragraph 24 it dealt with her submissions in this respect as follows:

“Miss Slade, in the performance of her professional obligation to us, referred us to Charles Letts & Co Ltd v Howard [1976] IRLR 248 in which the Employment Appeal Tribunal held that in proceedings before Industrial Tribunals for unfair dismissal the onus lies on the employers, if they seek to establish the point, to satisfy the Tribunal that even if the proper fair procedure had been carried through, it would have made no difference tot he result. In Barley and others v Amey Roadstone Corporation Ltd [1977] IRLR 299, however, an Employment Appeal Tribunal under the chairmanship of Phillips J held that:

‘Once unfair dismissal has been established, the onus of proof in relation to loss, and anything which it is necessary to prove in order to establish loss, lies upon the claimant. It would be wrong, however, for the Industrial Tribunal to apply the onus of proof so strictly that no claimant can hope to discharge it, since the evidential burden will usually shift to the employer once the claimant has put forward some coherent, sensible suggestion as to what the result of the failure to consult etc is likely to have been and what would be likely to have happened had there been no failure …’

The third case referred to us upon the burden of proof in cases such as this was Forth Estuary Engineering Ltd and another v Litster and others [1986] IRLR 59, a decision of the Scottish Employment Tribunal. In that case the Tribunal followed Charles Letts & Co Ltd v Howard (supra), holding that although the burden rested upon the employee to quantify his loss, if the loss was to be limited on the view that he would have been fairly dismissed at some future date in any event, it was for the employer who made this assertion to prove it.


Insofar as these three cases illustrate a difference of approach to the burden of proof in cases such as the present, we prefer the reasoning behind the decision in Barley and others v Amey Roadstone Corporation Ltd (supra) though we doubt whether there is any material distinction between the approach in that case and the approach in the others. Once the Tribunal is satisfied that the dismissal is unfair through lack of consultation or warning, the employee will by the same token have a prima facie loss – ie the loss of his job. In our opinion very little more is then required of the employee to cause the evidential burden to shift to the employer to show that the dismissal could, or would be likely to, have occurred in any event. If, for example, the employee is able to put forward no more than an arguable case that but for the lack of consultation or warning he would have kept his job, that will ordinarily be sufficient.”


Against that background, the Employment Appeal Tribunal went on to note that the effect of the tribunal’s decision was that the respondent employer had not discharged the evidential burden of proof which they had identified. No evidence had been adduced at the tribunal hearing of a fair selection procedure which would equally have led to Mr Patel’s dismissal for redundancy. Accordingly, the tribunal was entitled to take the view it did.

9.
Mr Elesinnla drew further comfort from Boulton & Paul v Arnold [1994] IRLR 532. In reaching its decision to dismiss Mrs Arnold by reason of redundancy, the respondent employee had inter alia applied the criterion of attendance. However, contrary to the redundancy selection procedure that had been agreed with the employees, it drew no distinction between authorised and unauthorised absences when calculating attendance. This significantly disadvantaged Mrs Arnold who had had approved absence, but no unapproved absence on her record. Having determined that the dismissal was unfair, the Industrial Tribunal did not then continue by asking whether the procedural failing of the employer would have made any difference to the company’s decision. At paragraph 19, Knox J, giving the judgment of the Employment Appeal Tribunal dealt with the submission that the tribunal should have considered and evaluated the possibility of a reduction in the compensatory award on the ground that a proper dismissal would have occurred in the near future in any event. He said:-

“The general rule is clear that an Industrial Tribunal is not under a duty to conduct a case and advance arguments on behalf of any party before it. Assuming for present purposes, and we must not be taken to be deciding whether or not it is a correct view, that there is such a positive obligation on an Industrial Tribunal where there is a dismissal which is unfair because of a failure to perform procedural acts of the sort enumerated by Lord Bridge” [That was a reference to the speech of Lord Bridge in Polkey v A E Dayton Services Ltd, at page 163G-H.] “we do not consider that there is any such obligation where there is a dismissal which is unfair because the employer has taken positive steps which he, she or it ought not to have taken. It is one thing to take a view on what would have happened if procedural steps which should have been taken but were not taken, had been taken. It is quite another to take a view, without positive evidence being adduced on the subject, on the question of what would have happened if a step, which should not have been taken but was taken, had not been taken. This latter opens up the question what other steps would in those circumstances have been taken and that needs evidence. Specifically, if a fair criterion regarding attendance had been adopted in place of the unfair criterion contrary to the terms of the manpower agreement, which was adopted, it is quite uncertain in the absence of evidence how other potential candidates for redundancy would have faired, to assess whether or when Mrs Arnold would have lost her job. There was no such evidence and on that basis we do not consider that the Industrial Tribunal committed an error of law in not reducing the compensatory award in favour of Mrs Arnold.”

10.
More recently, in King v Eaton Ltd (No. 2) [1998] IRLR 686, Mr Elesinnla pointed out that the Court of Session considered a case in which the Employment Tribunal had found the dismissal of employees to have been unfair because first, there was no consultation worthy of the name with any of the employees and, second, that it was impossible to decide whether the selection criteria had been fairly applied in the absence of evidence from those who had made the relevant markings when assessing employees for redundancy. 

11.
Following earlier hearings, the outcome of which was that the decision of an Industrial Tribunal that the employees had been unfairly dismissed was upheld, the matter was remitted to the Industrial Tribunal to consider remedy. At the outset of the hearing as to remedy, Counsel for the employers sought to raise and lead evidence in relation to the question whether, assuming fair procedures had been followed, the employees would nevertheless still have been dismissed. The tribunal refused permission for that additional evidence to be led. 

12.
On appeal to the Inner House of Court of Session, it was held that the Industrial Tribunal was entitled to refuse such permission. At paragraph 20, Lord Prosser, giving the judgment of the Court, said this:-


“So far as Lord Bridge’s observations in Polkey are concerned, it is no doubt correct to say that he is not drawing a categorical distinction between ‘procedural’ cases and ‘substantive’ cases, or excluding the latter as a category from the possibility of what has become known as a Polkey reduction. If in a particular case it is possible to say (as in O’Dea) that the fact of the matter is that the applicant has lost only a one-in-five chance of being retained, then we concur with Peter Gibson LJ in saying that there is no arguable case that he should have been compensated on the same footing as if he was bound to have been retained. But it does not seem to us that Lord Bridge was considering or commenting upon the question of how or when one might discover what would have happened, but for the employers’ unfair acts or omissions; and we cannot read him as trying to lay down a general proposition, to the effect that an employer will always be entitled, however fundamental his unfair course of action may have been, and however speculative the question of what would have happened but for these acts and omissions, to insist upon a tribunal hearing a tract of evidence, designed to reconstruct the world that never was, and ask for a finding as to likelihood of the employee having been dismissed in that speculative world.”

13.
Mr Elesinnla complains that here the tribunal wrongly engaged in such a sea of speculation. 

14.
Mr Elesinnla drew from these three authorities the proposition that the Reading Employment Tribunal in the present case was in error in considering the question “what would have happened but for the employer’s failures”. He contended that the tribunal had no proper basis upon which to assess the outcome had the respondents handled the redundancy fairly, because the passage from paragraph 9(2) of their extended reasons shows that they had regard to the respondent employer’s own flawed procedures and documents. As to length of service, as a criterion, the Employment Tribunal reported that the employers showed in a matrix document that Mrs Crane had had only three years service, whereas two of the three successful employees had 3.5 years service. However, they said that it was clear that Mrs Crane had in fact had over three years eight months service, and that therefore the assessment form and matrix document were badly misleading. They recognised they had no documentary evidence of the start dates of the two rival employees. Nonetheless, the tribunal had concluded that “… the applicant’s period of service was comparable with, although probably slightly shorter than, those of Mrs Cook and Mrs Caroll (the two rivals)”. The evidential conflict and confusion, and lack of sound basis is obvious: but Mr Elesinnla pointed further to the fact that the tribunal viewed the assessment forms and the matrix compiled from them with what they described as “considerable suspicion”, as having the appearance of documents created after the event in order to justify the respondent’s handling of the redundancy situation. That might suggest that anything contained in the matrix and assessment forms was wholly and completely unreliable – yet the Employment Tribunal in assessing that which an employer acting fairly would have found to be the relative job performance of Mrs Crane as compared to her rivals appear to have accepted the assessment shown by those documents. 

15.
As to the criterion of sickness, Mr Elesinnla adopted a suggestion made to him in the course of argument by the Appeal Tribunal that the provisions of the Disability Discrimination Act 1995 effectively meant that no proper reliance could be placed by the employers upon potential sickness absence by reason of the disability which the gall bladder problem constituted. 

16.
As to the criterion of proximity to work, he pointed out that there had been an absence of consultation. It was in part by reason of this that the dismissal was condemned as unfair. Had there been consultation, then the employers would immediately have appreciated that despite living some distance from work, this had never interfered with Mrs Crane’s ability to do nor her availability for, overtime. Indeed, Mr Elesinnla pointed out that in her most recent wage details substantial overtime was shown as having been worked. The proximity criterion, as the tribunal itself recognised, was linked to the ability of employees to undertake overtime at short notice. Consultation would thus have eliminated this as a reason for drawing any distinction between Mrs Crane and her rivals. He complained that the Employment Tribunal could not, in effect, have it both ways – to regard proximity as a critical distinguishing feature, yet to condemn the employer for a failure to consult in a way which might have demonstrated that the apparent difference led in truth to no distinction.

17.
In summary, Mr Elesinnla contended that the Employment Tribunal should simply have said that the respondent had failed to meet the burden of proof, had produced no sufficient evidence to show what would probably have been the result had a fair procedure been applied, and that therefore Mrs Crane should receive full compensation without deduction.

Respondent’s submissions

18.
Miss de Rozarieux who appeared for the respondent drew attention to Wolesley Centers Ltd v Simmons [1994] ICR 503. In that case, the Industrial Tribunal found that a dismissal by reason of redundancy was unfair on the ground that there had been no adequate warning and insufficient effort to find the employee alternative employment. It had said, at a subsequent remedies hearing, that on the balance of probabilities it was impossible to say that the employee would have been dismissed in any event. Accordingly, a full award of compensation was made. The employers appealed on the ground that the tribunal ought to have considered making a percentage reduction to reflect the chances of the employee losing his employment. 

19.
At page 508C, His Honour Judge Hague QC, giving the judgment of the Employment Appeal Tribunal said:

“… In Polkey v A E Dayton Services Ltd [1988] ICR 142, 163 Lord Bridge of Harwich quoted with approval dicta of Browne-Wilkinson J in Sillifant v Powell Duffryn Timber Ltd [1983] IRLR 91, 96:

“There is no need for an ‘all or nothing’ decision. If the industrial tribunal thinks there is a doubt whether or not the employee would have been dismissed, this element can be reflected by reducing the normal amount of compensation by a percentage representing the chance that the employee would still have lost his employment.”


We think that it follows from the Polkey decision and from later authorities, including Red Bank Manufacturing Co Ltd v Meadows [1992] ICR 204; Rao v Civil Aviation Authority [1992] ICR 503; KPG Computer Services Ltd v Abayomi (unreported), 21 December 1992 and Dunlop Ltd v Farell [1993] ICR 885, that the assessment of the compensatory award in this kind of case involves a two-stage process. First, the tribunal must ask itself whether if the employer had followed the proper procedures and acted fairly the employee would not have been dismissed. If the answer to that question is reasonably clear one way or the other, there is no difficulty. But in many cases the answer will be uncertain, in which situation, in order to give proper effect to section 74(1) of the Act of 1978 and the dicta of Browne-Wilkinson J set out above, the  tribunal must, as the second stage of the process, make a percentage assessment of the likelihood of the employee being retained which must then be reflected in the compensatory award.”

20.
The use of the word ‘must’ at both first and second stage, suggests an obligation on a tribunal to consider, of its own motion if need be, a percentage deduction from full compensation. It might seem contrary to the approach taken in Britool Ltd v Roberts [1993] IRLR 481. The Employment Appeal Tribunal in Wolesley Centers was referred to Britool v Roberts. It commented as follows at 509F-H:-

“… In so far as that case decides that, once an industrial tribunal has found a dismissal to have been unfair on procedural grounds, the usual evidential burden on a claimant to prove his loss will shift to the employer who asserts that the employee would have been dismissed in any event, we would respectfully agree with it. However, in so far as the case decided that an employee without proper consultation or warning has prima facie suffered loss equal to the loss of his job, or that he will recover a full award if he merely shows an arguable case that he would have been retained, we must respectfully disagree. Any suggestions to that effect were, in our view, unnecessary to the actual decision, and were contrary to the Sillifant principle [1983] IRLR 91, 96 and the other authorities mentioned above, none of which were referred to. We do not find the Britool  case of any assistance.”

21.
As to the facts, Miss de Rozarieux submitted that there was material upon which the Employment Tribunal could make the assessment it did. The factors which the respondent employer would have taken into account were (as the tribunal recognised at paragraph 4(5) of its decision):-

“length of service, experience, quality of performance, attendance/sickness record, disciplinary record, timekeeping and miscellaneous points including proximity to the workplace.”


She contended that there was evidence, accepted by the tribunal that of the three successful employees one had eight years service, and this was not disputed before the Employment Tribunal. On the central criteria of length of service and quality of performance, therefore, she would have been ahead of the appellant. Moreover, the tribunal recognised that the assessment forms in so far as they dealt with performance represented a true statement of the judgment in good faith by Mr White and Miss George (the respondent’s production and personnel directors) of the rival candidates. She pointed out that proximity to work told against Mrs Crane, and that on the three central criteria (excluding sickness for the moment) the probability was therefore that the appellant would not have been selected. Moreover, she pointed out that there were three jobs to be shared between nine applicants. Not only was Rachel Thomas a potential candidate, but another employee had in fact been selected on the basis of the criteria. She had been working part-time. She had applied for a full-time post. She was selected. However, she then declined appointment because she had reconsidered her decision to work full-time, rather than part-time as she had been doing. There were thus not just four applicants for three posts, as might have been assumed from the appellant’s arguments, but in reality six well-qualified candidates. Even if they were all on an equal footing, the chance of success of the appellant would thus be no more than 50-50. 

22.
Having considered the potential impact of the Disability Discrimination Act 1995 upon any fair process of selection by reference to sickness record, Miss de Rozarieux did not seek to argue that any distinction should be drawn potentially between the appellant and her rivals on that basis. We think that she was right to do so. It would have been difficult if not impossible to justify a view that future attendance would be compromised by the ongoing disability which the appellant’s condition constituted particularly in the light of surgery that was likely to be, and was, successful almost immediately after the redundancy selection exercise.

Issues
23.
The questions this tribunal has to answer, in the light of those submissions is:-

(i)
whether the Employment Tribunal were entitled (or required) to conduct the exercise of assessment which they did, which necessarily involved some element of speculation;

(ii)
whether there was a sufficient evidential basis upon which they could properly begin the exercise of assessment;

(iii)
whether, in the event, the assessment was one to which the tribunal could properly come on the evidence before it.

24.
The words of Lord Bridge of Harwich in Polkey set out at paragraph 19 above appear to us to be the starting point. It should be noted that those words are not central to the decision (indeed, the other members of their Lordships House agreed with each other on the reasoning and in the result, and Lord Bridge with them. The passage relied upon is by of additional comment.) Nonetheless, it must be afforded the greatest respect, not least because it has been so frequently cited with apparent approval since.

25.
However, the purpose of Lord Bridge’s observations is to contrast two approaches. The first is one in which the balance of probabilities determines the entire result: that if it was more likely than not that an employee would fail to secure continued employment, in a redundancy situation, he should receive no compensation, but if, on balance, he was more likely than not to achieve continued employment, he should receive full compensation. The alternative approach is to assess the chances on a percentage footing. Lord Bridge stopped short of requiring a tribunal to make such an assessment in every case. 

26.
However, by recognising that it was open to an Industrial Tribunal to reduce full compensation by a percentage representing a chance that an employee would still have lost employment, Lord Bridge was necessarily accepting that a process of assessment might be undertaken. The assessment of a chance owes more to the process of judgment than it does to mathematical calculation. Factors the weight of which depends upon a prediction as to the way in which employers may properly react must inevitably have a margin of uncertainty around them. Considerations such as these, which apply no less to the assessment of the chances in the personal injury context of the victim of an accident finding, or keeping fresh employment, or even to the assessment of contributory fault, mean that any appellate tribunal must approach with considerable caution any argument that either:

(i)
an assessment should be disturbed; or

(ii)
that the attempt to assess should be abandoned altogether because it is said to be “too speculative”.

27.
Mr Elesinnla in his argument seeks to extract from the cases of Britool v Roberts, Boulton & Paul Ltd v Arnold [1994] IRLR 532 and King v Eaton (No. 2) the proposition that there was a (negative) duty upon the Employment Tribunal not to embark upon the process of assessment which it did. He recognised, in argument, that each of those cases is authority for the proposition that there was no positive duty resting on the Employment Tribunal in the circumstances of each case to engage in the assessment process: either because there was no proper evidence upon which the process could even begin (Britool v Roberts) or because there was no duty upon the Industrial Tribunal of its own motion to consider the issue (Boulton & Paul Ltd v Arnold) or because the process in the circumstances would be highly artificial and completely speculative (King v Eaton Ltd, paragraph 20.)

28.
Wolesley Centers Ltd v Simmons may at first sight suggest that a tribunal, even in such circumstances as those recognised in the three cases we have just cited, has an obligation of its own motion to raise the question of assessment, and to embark upon the process. That decision was not cited in Boulton & Paul Ltd v Arnold. Nor was it in King v Eaton. However, we do not think it would be a proper reading of the judgment in Wolesley Centers v Simmons to read it as imposing an obligation upon a tribunal to make such an assessment in every case. When the word ‘must’ is used at page 508:

“the tribunal must ask itself whether if the employer had followed the proper procedures and acted fairly the employee would not have been dismissed.” 


and

“the tribunal must, as the second stage of the process make a percentage assessment …”

we do not think that the tribunal was saying that in every case in which a Polkey point arises that procedure is obligatory. Rather, the tribunal was identifying the way in which an assessment should be conducted if  the tribunal considered it to be appropriate.

29.
That this is the correct reading is apparent from the endorsement in that decision of the dicta of Lord Bridge in Polkey, which does not oblige a tribunal, as we have noted, to enter the assessment process. Moreover, in that case, the Industrial Tribunal had approached the question on a “balance of probabilities” basis (see page 506C-E). Despite the acknowledgement by the tribunal that there was a deep recession in the construction industry, and that it would have been difficult for the employers to have found Mr Simmons continuing employment, the tribunal, taking an all or nothing approach failed to make any deduction at all. The obligation on the tribunal was not, therefore, to make an assessment – but rather, if it chose to do so, to adopt a “chances” rather than a “balance of probabilities” approach.

30.
Further, it should be pointed out that in Wolesley Centers Ltd v Simmons the tribunal had actually entered into an assessment process. Their error was to think that it should be determined on a balance of probabilities, all or nothing basis. A further distinction between Wolesley Centers Ltd v Simmons and the present case is that it concerned an inadequacy of warning and insufficiency of effort to find alternative employment – very different facts from those we have to consider in the case before us. The case is thus of very little assistance to us.

Conclusions
31.
We consider that it was open to the Employment Tribunal, as it is open to any Employment Tribunal considering compensation in the context of unfair selection for redundancy, to consider whether it should embark upon the process of assessing the chances that the employee would have retained employment.

32.
Every case must necessarily turn on its facts. Here, it was accepted as fact, upon sufficient evidence, that there were three posts for which six people were on the face of it reasonable candidates. 

33.
We cannot agree with Miss de Rozarieux that we should consider further, as one of those six, the candidate who was appointed but by reason of her preference for part-time work declined the offer. In reality, there were five reasonable candidates for three posts. 

34.
We consider that there was sufficient evidence before the tribunal to begin an assessment. It was never asserted by the appellant that because of some factor peculiar to her she would necessarily have been advantaged over her competitors. That is plain from paragraph 9(2) of the Employment Tribunal’s reasons, where the point is made that the appellant did not seek to undermine the credentials of her colleagues.

35.
Mrs Cook stood in a different category from the other potential employees because of her extensive service by comparison with them. Mr Elesinnla accepts that the competition was, in reality, for the other two posts. For that, then, there were four candidates (including Mrs Rachel Thomas).

36.
Accordingly, the starting point for any assessment should have been that, absent any determinative factor, each of the four stood an equal chance of securing continued employment. If there were some factor that enabled a distinction to be made between the four persons who we have mentioned by the Employment Tribunal, that would inevitably affect the percentage assessment of chances up or down from the 50% indicated at first sight.

37.
Here, the Employment Tribunal concluded that there was no significant difference between the candidates upon the basis of their service and experience. We think that they were entitled to reach that conclusion, albeit on thin evidence. 

38.
The Employment Tribunal also regarded timekeeping and quality of performance as neutral. The two factors which it regarded as tipping the balance against the appellant were, however, the potential for future sickness, and the proximity of her home to the workplace. 

39.
So far as those two issues are concerned, we accept the submissions of Mr Elesinnla that it would not have been fair to take into account the appellant’s condition (and we note Miss de Rozarieux does not contend,  now, that the tribunal should have done). As this formed a significant part of the assessment by the Employment Tribunal, we think that we are entitled to reconsider that assessment. 

40.
We were not impressed by the consideration that distance from work equalled disadvantage in the appellant’s case. The purpose of that criterion was to insure the availability of overtime, in respect of which there had been no problem. We cannot say that a fair procedure with proper consultation, would have shown a difference to the appellant’s disadvantage in this respect.

41.
Since neither employer nor employee advanced any further reason for distinction either in favour of, or against the prospects of the appellant being selected for continued employment, there is thus nothing to disturb the assessment one would reach at first sight: that of a 50% chance of continued employment.

42.
We reject the submission by Miss de Rozarieux that the proper course would be for this tribunal to remit the matter to further hearing before an Employment Tribunal. There would, in such a case, inevitably be the element of artificiality, and ex post facto argument, to which Lord Prosser in King v Eaton (No. 2) made reference (at paragraph 20). The exercise would, in the context of all that has happened, be wholly artificial. We think that there is a sufficient evidential basis in the facts which the Employment Tribunal has found to review the assessment that they have made.

43.
Accordingly, the appeal is allowed to this extent that a finding that there should be a reduction of 50% from full compensation should be made, to recognise the chances that the employee may not have secured continued employment.

44.
Finally, may we express our gratitude to Mr Elesinnla and Miss de Rozarieux for their helpful, frank and realistic submissions.
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