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LORD JOHNSTON:

1. This is an appeal at the instance of the appellant employer against a preliminary finding by the Employment Tribunal that the respondent applicant should be regarded as disabled in terms of the Disability Discrimination Act 1995.

2. The Tribunal narrate that the respondent had been employed as a staff nurse at Law Hospital NHS Trust, from 30 August 1976 to 24 January 1999.  It is admitted that she was dismissed at that time but it is denied by the appellants that she had been treated unfairly or discriminated against on grounds of disability.  The preliminary issue which was determined by the Tribunal, was whether or not she should be regarded as disabled within the meaning of the legislation.

3. The Tribunal record the evidence given before it and, in particular, that they heard evidence not only from the applicant and the Nursing and Midwifery Director at Law Hospital but also had before it certain medical evidence.  It is sufficient for our purposes simply to record that that evidence disclosed a number of difficulties that the applicant respondent suffered in her day to day activities but also contained evidence from Mrs Barclay, the Director, that she had been able to perform her work.  It is this latter issue that was focused before us by the appellants.

4. In reaching their conclusion, the Tribunal record the legislation then go on as follows:-

“In considering the circumstances relating to the applicant the Tribunal had regard to the foregoing definition, also Section 1 of the Act and the Guidance regarding matters to be taken into account when determining questions relating to the definition of disability.

The Tribunal in general terms found the applicant to be a reliable and credible witnes (sic) and had little hesitation in concluding that she had an impairment which was physical as a consequence of the incidents in 1984 and the incident in 1997.

In considering whether the impairment in each case had adverse effects and was substantial the Tribunal noted that in terms of the Guidance “a substantial adverse effect is something which is more than a minor or trivial effect”.  Requirement that an effect must be substantial reflects the general understanding of disability  as a limitation going beyond normal differences in ability which might exist among people.”  Following the incident in 1984 the applicant was off work for a period of 14 months.  The record of her absences due to sickness as brought out in Production R6 shows that back pain is a recurrent reason for her illness.  Moreover, the assessment of a 7% disability for life must be considered along with the applicant’s own evidence of the effect of her disabilities on her day to day normal activities and supported by the letter dated 9 October 1998 from her General Practitioner, Dr Duncan who refers to the applicant’s back pain continuing to be a problem.  It may well be the case that the applicant was able to perform nursing duties but the nature and extent of these duties was not a matter for this Tribunal.  Suffice to say we are satisfied that applying the statutory provisions and guidance we are satisfied that her impairment did have adverse effects which are substantial.  Moreover that the effects of the 1984 injury have been long term and impacted on her day to day activities. Strictly speaking it is not necessary to consider whether the applicant satisfies the statutory test in regard to the incident in 1997.  Her disabilities must be taken as a whole.  However, if it was necessary to consider separately the consequences of the 1997 incident the Tribunal would have concluded that on the basis of the applicant’s evidence the limitation in the use of her right arm would have been sufficient to satisfy the definition of a disabled person.  The Tribunal accepts the applicant’s evidence that her doctor was initially more concerned in investigating the possibility of her having a heart condition.  Only when that matter was resolved did he refer her applicant for physiotherapy as she continue to suffer the consequences of her fall.”

5. Mr Crerar, who appeared for the appellants, submitted that the Tribunal’s decision was fundamentally flawed because they had deliberately left out of account the evidence as to how the respondent performed at work, which he said was highly relevant to the extent to which she should be regarded as disabled.  While recognising this did to some extent involve an issue of credibility, he rather based his submissions upon the position of perversity, inasmuch that the Tribunal had left out of account in their consideration and conclusions, a vital part of the evidence.  The matter therefore would require to be reheard.

6. Mr Napier, who appeared for the applicant, submitted that so far from misdirecting themselves in the approach that the Tribunal had adopted, they had applied the correct test in to some extent leaving out of account whether the applicant was capable of performing her work.  If the matter was restricted to one of credibility, then it was not properly canvassed as such before the Tribunal and could not be raised at this stage.

7. This is the first time that this Tribunal has been required to consider the definition of disability in the Disability Discrimination Act but the matter has been considered recently by the Employment Appeal Tribunal in London, particularly in Goodwin v The Patent Office [1999] IRLR 4, Vicary v British Telecommunications plc [1999] IRLR 680 and very recently in an unreported decision of 27 May 1999, London Borough of Lambeth v Kapadia.

8. We adopt without hesitation, the principles laid down by these cases and in particular that of Goodwin.  We recognise that the proper test relates to the ability of the person alleging disability, to carry out the normal day to day activities and the matter is not to be judged by reference to whether or not the person is in fact carrying out her prescribed job of work, which for ought seen, may be done with difficulty or with the help of medication.  It is recognised that the problems with any particular case must be substantial and have an adverse effect but no question arises in either of those respects in this case.  It is also however important to note that the legislation refers not just to inability but also impairment and accordingly the fact that a person may be carrying out a particular job, does not mean necessarily there is still not impairment present by reason of a general or particular problem which he or she suffers from as far as normal day to day activities are concerned.

9. Against this background, Mr Napier went so far as to submit that if the Tribunal had based its decision on the fact that the applicant was apparently carrying out her work, they would have misdirected themselves and with this proposition we agree. 

10. In our opinion it was entirely appropriate for the Tribunal to concentrate upon the effect that the alleged problems had upon the normal day to day activities of the applicant and to leave out of account the fact that she had remained at work until dismissed, apparently performing her duties.  The Tribunal have found proved against a background of a finding that the applicant was a credible and reliable witness, that she suffered from a number of problems in her day to day normal activities and that is more than sufficient to justify the finding that she is therefore disabled upon the basis that the effects are both substantial and adverse.

11. In these circumstances we consider that the Tribunal applied its mind to the correct question and came, upon the evidence, to a conclusion which they were entitled to achieve.

12. In these circumstances this appeal will be dismissed and the case remitted back to the Employment Tribunal to proceed as accords.
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