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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a finding of the Employment Tribunal that the respondent applicant had been constructively dismissed by the bank in awarding compensation, no issue arises as to the level of compensation.

2. The issue turned on two separate incidents involving alleged cash discrepancies or irregularities.  The first one related to the sum of £100.01 which was found in the applicant’s cash tin in the course of an investigation into something else in October 1998.  The second related to a £2 discrepancy in the applicant’s cash which the applicant herself drew to the attention of her line manager.  It appears that the respondent was subjected to a disciplinary hearing in respect of each of these matters.  After the hearing on 1 December, she was written to with a letter which contained the following phrases; “you return to work without formal warning” and “This irregularity of your cash float handling has led you to become vulnerable to suspicion”.  A solicitor acting for the respondent asked for clarification and in due course a letter was written directly to the applicant dated 28 January 1999 in which it was stated “ we found no evidence that you were intending to steal the £100.01 and therefore the Company has not concluded that you were dishonest”.

3. Against this background the Tribunal conclude as follows:-

“E Conclusions

Section 95(1) of the Employment Rights Act 1996 provides that an employee is dismissed by his employer if “(c) the employee terminates the contract under which he is employed (with or without notice) in circumstances in which he is entitled to terminate it without notice by reason of the employer’s conduct”.  This form of dismissal is commonly referred to as “constructive dismissal”.  To establish constructive dismissal the employer must be “guilty of conduct which is a significant breach going to the root of a contract of employment (Western Excavating (ECC) Ltd v Sharp [1978] ICR 221 (per Lord Denning MR).  In order for a constructive dismissal claim to succeed the employee must establish that.

1. There was a fundamental breach of contract on the part of the employer.

2. The employer’s breach of contract caused the employee to resign.

3. The employee did not delay too long before resigning.

One of the implied terms in a Contract of Employment is that employers (and employees) will not, without reasonable or proper cause, conduct themselves in a manner calculated or likely to destroy or seriously damage the relationship of trust and confidence between the parties (Courtaulds Northern Textiles Ltd v Andrew (1979) 84 EAT.)  In Woods v W M Car Services (Peterborough) Ltd (1981) 1ICR 666 EAT, Brown-Wilkinson J described a breach of this term in the following way:-

“The Tribunal’s function is to look at the employer’s conduct as a whole and determine whether it is such that its effect, judged reasonably and sensibly, is such that the employee cannot be expected to put up with it”.

It is the alleged breach on the part of the respondents of this implied term of trust and confidence that the applicant relies on for her claim of constructive dismissal.

Mr Thomson in his submissions said that there were really three areas where breach of contract was alleged.

1. Referral of the complaint relating to the £2 discrepancy to the Fraud Department.

2. The interview with Sarah Cutbill.

3. The disciplinary procedure at the hearing.

On the first point Mr Thomson said that the applicant handled a lot of cash, she knowingly submitted a false balance and she gave no rational explanation as to why she tried to put through the true figure.  He submitted that there was sufficient suspicion in this incident to warrant fraud involvement and that to involve the fraud department was certainly not a breach of contract.  On the second point Mr Thomson submitted that Sarah Cutbill carried out her role properly and that asking the applicant “Did you take the £2” was not a breach of contract.  On the third point Mr Thomson submitted that it was difficult for the applicant to say that there were procedural irregularities when she got the right result for her at the hearing.  He also said that there was no need for the respondents to take into account the letter of Mr Kennedy and in any event that the applicant had not complained about this before she resigned.  Again he submitted there was no breach of contract.

Looking at the dictum of Browne-Wilkinson J in Woods above the Tribunal concluded that the respondents’ conduct as a whole was such that its effect was such that the applicant could not reasonably be expected to put up with it.  The Tribunal’s reasons for this conclusion are as follows.  The applicant had been employed for 5 years with a clean record.  The Tribunal considered that when the applicant was given no warning in respect of the £100.01 and was asked to return to work she was entitled to regard herself in the clear.  This however did not happen.  On the contrary the respondents’ letter to the applicant dated 1 December 1998 which said that the applicant was to return to work, also said “this irregularity of your cash float handling has led you to become vulnerable to suspicion” and in a letter to the applicant dated 28 January 1999 Mr Fraser instead of indicating that she was in the clear wrote in rather grudging tones “we found no evidence that you were intending to steal the £100.01 and therefore the Company has not concluded that you were dishonest”.  Again when Keith Fraser learned about the £2 discrepancy the Tribunal concluded that any reasonable Branch Manager, particularly when he received the information third hand and the sum involved was only £2, would have gone to the applicant and asked her for an explanation.  He admitted in evidence he would have dealt with the applicant direct if it had not been for the incident involving the £100.01.  To take the earlier incident into account as the reason for not speaking to the applicant direct was in the view of the Tribunal wrong.  Instead the £2 discrepancy was referred to the fraud department.  The respondents said in their evidence that they would investigate any discrepancy even £2 but this did not square with the 50p discrepancy on 29 September 1998 when the respondents decided this sum was not large enough to warrant investigation and could be disregarded.  Sarah Cutbill herself said that she never had a case involving such a small sum referred to her.  Again at the meeting which Sarah Cutbill had with the applicant Sarah Cutbill accused the applicant of stealing the £2 and in her report following the meeting Sarah Cutbill stated that the applicant had “for reasons best known to her decided to input the correct balance and then taken the £2 cash out of her float”.  The Tribunal considered that Sarah Cutbill was quite unjustified in leaping to the conclusion that the applicant had stolen the £2 and that she should have confined herself to reporting the events.  It seemed unlikely to the Tribunal that the applicant would risk her career for the sake of £2 and that at least as likely an explanation for putting through an incorrect balance was that she was coming to the end of her shift and wanted to go home.

Mr Thomson pointed out that the applicant said in her evidence that after the meeting with Sarah Cutbill she had decided to resign but she knew she had to go through the disciplinary hearing to clear her name and that therefore everything that happened after that meeting had to be disregarded.  The Tribunal rejected the argument that what happened after the meeting with Sarah Cutbill had to be disregarded.  The applicant said that what happened after that meeting confirmed her in her decision to resign and it is clear in the letter from Mr Kennedy dated 4 June that her resignation took account of the later conduct of the respondents.

In any event the Tribunal concluded that the conduct of the respondents up to the end of the meeting between Sarah Cutbill and the applicant viewed as a whole was conduct that the applicant could not reasonably have been expected to put up with and that that conduct amounted to a fundamental breach of the implied term of trust and confidence.

The Tribunal concluded that this breach was compounded by the following conduct of the respondents after the meeting with and the report of Sarah Cutbill -

(1) The letter to the applicant dated 29 April from the respondents to the applicant in so far as it stated that the disciplinary hearing on 27 May was “to consider the events surrounding the balancing of your till on 30 March 1999 and whether or not you are responsible for the theft of £2 from your till”.  This is in contrast to the letter to the applicant dated 13 November 1998 when the respondents told the applicant that the hearing on 1st December 1998 was “to consider the irregularities in your cash float handling including an unaccounted sum of £100.01 found in your cash tin.

(2) The refusal of the respondents to have regard to the letter from Mr Kennedy dated 14 May before proceeding to the disciplinary hearing.  Mr Kennedy when acting for the applicant is in effect the applicant and it was quite wrong for the respondents to disregard his letter.  Part of the applicant’s complaint was that she should not have been put through another disciplinary hearing and it is possible that if the respondents had taken Mr Kennedy'’ letter into account the disciplinary hearing would not have gone ahead.  The tribunal rejected the respondents’ answer to this that the applicant made no complaint at the disciplinary hearing about the letter being disregarded.  It is unreasonable to expect the applicant at the disciplinary hearing nervous, far from home and without a representative, to cover every point.  This is all the more reason for the respondents to consider Mr Kennedy’s letter in advance.

The Tribunal having found that there was a fundamental breach of confidence, had no difficulty in view of the letter from Mr Kennedy to the respondents dated 4 June 1999 in concluding that the respondents’ breach of contract caused the applicant to resign and that she did not delay in resigning.  The Tribunal accordingly concluded that the applicant was unfairly, constructively dismissed by the respondents.”

4. Mr Thomson, Advocate, appearing for the appellants, argued firstly, that there was no evidential case to support the conclusion that the Tribunal reached on the issue of whether or not the respondent was entitled to regard herself in the clear by reference to the correspondence consequent upon the first disciplinary hearing.  Secondly, he was critical of the Tribunal’s conclusion that Mr Fraser had taken into account the first irregularity when he had decided not to speak to the respondent directly in relation to the second matter.  It was stated that in reaching that conclusion they did not identify any contractual duty which had been breached.  Finally, Mr Thomson was critical of the passage in the decision which refers to the breach being compounded, not least by reference to its refusal to take into account the respondent’s solicitor’s letter to which reference is made.  This was said to be irrational.

5. Mr Kennedy, who appeared for the respondent, submitted essentially that there was ample evidence to entitle the Tribunal to reach the conclusion it did and equally ample evidence to justify its clear conclusion that the respondent’s resignation was related entirely to her justified feeling that the employer had no confidence in her and therefore she had no confidence in them.  He also submitted that it was perverse or at least contrary to natural justice not to have taken into account the detailed submissions he had made by letter in respect of the second disciplinary hearing.  

6.
Both parties agreed that the test to be applied was that set out by the Tribunal from the opinion of Browne-Wilkinson J in Woods v W M Car Services (Peterborough) Ltd [1981] ICR 666.

7. In approaching this matter it is important that this Tribunal emphasises its role in an issue of this kind, namely, assessment of evidence, to reach what is essentially a jury question enunciated by Brown-Wilkinson J in the relevant test.  That role is simply to satisfy itself that the Employment Tribunal had sufficient evidence to base its conclusions and did not proceed on an irrational basis in so doing.

8. Bearing that in mind we are in no doubt that this Tribunal should not interfere with the decision of the Tribunal below which plainly had evidence before it, firstly, to entitle it to conclude that despite the double negative of the wording, the respondent had been acquitted of any wrongdoing in the first instance, at least as far as not proven is concerned.  Secondly, thereafter it was inappropriate to take that into account in determining what should happen in relation to the second incident it having been quite clearly asserted that if the second incident involving £2 had been free standing, no disciplinary hearing would have taken place.  Thirdly, we consider it was an eminently reasonable inference for the Tribunal to draw that the respondent was entitled to think that she would be under a cloud of suspicion so long as she continued to work for her employer and that was sufficient to break down the mutual requirements in a contract involving fidelity of trust and confidence.

9. For these reasons we consider the Tribunal reached a conclusion it was entitled to reach upon the evidence and we will not interfere with it.

10. We make no comment on the issue involving the failure or refusal on the part of the employer to take into account the solicitor’s letter with regard to the second hearing.  There appears to be a policy on this matter which restricts the extent to which representation may be made on behalf of an employee in internal disciplinary matters to the exclusion of outside third parties.  Accordingly it would appear that the employer was simply following its own policy and we offer no further comment.

11. In these circumstances this appeal is refused.
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