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JUDGE PETER CLARK:
This is an appeal by the applicant employees before the Ashford Employment Tribunal (Chairman: Mr D E de Saxe) against that tribunal’s determination of a preliminary issue that no relevant transfer of a part of the undertaking of Staffsign Ltd, by whom they had been employed, had taken place between Staffsign and the respondent, Emprise Services PLC [‘Emprise’]. That decision was promulgated with extended reasons on 26th May 1999.

Background
1.
In 1993 Eurotunnel entered into a contract with the RAC to provide a full 24-hour recovery service at their terminal at Cheriton. That service included carrying out running repairs to vehicles recovered and the members of the team assigned to the task were trained in both recovery and repair work. They had exclusive use of recovery vehicles and related equipment such as radios owned by Eurotunnel. Tools were provided by the RAC.

2.
In January 1996 the scope of the service was reduced to recovery only, although in practice members of the recovery team continued to carry out repairs as time allowed.

3.
On 1st January 1997 the recovery contract passed to Staffsign, who treated it as a relevant transfer, continuing to employ the members of the recovery team formerly employed by the RAC.

4.
In August 1998 Eurotunnel decided to terminate all repairs and operate a recovery only service.

5.
On 10th August 1998 the appellants were informed that Emprise would supply a recovery only service with effect from 1st October 1998.

6.
On 21st August 1998 Emprise wrote to Staffsign indicating that from 1st October 1998 they would employ their own staff on the recovery contract and not those employed by Staffsign. They contended that the TUPE provisions did not apply.

7.
Meanwhile, on 19th August 1998, Staffsign served redundancy notices on all the appellants.

8.
The tribunal noted that under the Emprise contract with Eurotunnel their operatives were expected to deal with road maintenance and clearance work in addition to the vehicle recovery operation as stated, whereas under the RAC and Staffsign contracts the whole time of the recovery team was devoted to recovery and (originally) vehicle repair work. The recovery requirements differed under the earlier contracts.

The tribunal decision
9.
The tribunal summarised the arguments by the advocates before them. At paragraph 19 of their reasons they stated that they preferred the submissions of Mr Deans, Counsel then appearing for the respondent. It is therefore necessary to look to the basis of those submissions.

10.
Mr Deans submitted that what had been the whole of the Staffsign contract, namely the recovery operation (with the associated, non-contractual repair work) had not been transferred as a whole to Emprise; all that had gone over was the recovery of vehicles from process-critical zones [PCZ’] of the terminal. He argued that there was no relevant transfer because there was no economic entity which had retained its identity after the alleged transfers. What had passed to Emprise was a small part of the Staffsign undertaking whose identity was lost when it was merged with the road maintenance and clearance work required under Eurotunnel’s contract with Emprise.

11.
He contended that, in accordance with the European Court of Justice [‘ECJ’] decision in Spijkers [1986] ECR 1119 the question was whether an economic entity was transferred. That required more than a mere continuation of the activities in which the alleged transferor was engaged by the transferee. The business must retain its identity with the transferee. That, submitted Mr Deans meant that the entity transferred must have the same identity at both ends of the transfer. He also drew attention to the fact that none of Staffsign’s employees were taken on by Emprise, and distinguished the EAT decision in ECM (Vehicle Delivery Service) v Cox [1998] IRLR 416 on the basis that in this case there was no suggestion that Emprise’s refusal to take on the Staffsign employees was a ploy to avoid the effect of the TUPE Regulations.

The Appeal
12.
The single point taken by Mr Linden in support of the appeal depends, first, on our accepting his construction of the tribunal’s reasoning, which is to this effect. The tribunal thought that where an identifiable economic entity previously carried on by the transferor is absorbed into the transferee’s operation it must follow that the identity of that economic entity has not been retained and that accordingly there is not a relevant transfer.

13.
Mr Linden submits that if that was the tribunal’s approach, then they fell into error. In support of that proposition he relies upon the EAT decision in Farmer v Danzas (UK) Limited (EAT/858/93. Morison J. 6th October 1994. Unreported).

14.
In Farmer the facts were that the applicant was employed in his own company, R & M Farmer (Farmers) until 1st October 1991 when he entered into the employment of the respondent, Danzas. Farmers was a transport business which leased lorries, which it maintained and insured and employed drivers for those vehicles. The essence of the business was to provide vehicles and drivers to Danzas so as to enable them to provide a transport service, Eurapid, to their customers. The hired lorries bore the Farmers name and Danzas logo.

15.
Following discussions between Farmers and the managing director of Danzas, from 1st October Danzas employed Farmers drivers to drive Farmers vehicles on the Eurapid work. The only difference from before was that the Farmers name was removed from the vehicles.

16.
An Employment Tribunal, considering a question of length of continuous employment, accepted that, under the Spijkers test, Danzas had acquired a definable part of Farmers’ business as a going concern. However, since it was always the intention of Danzas to integrate the Farmers’ business into its own business, the former did not retain its identity and thus there was no relevant transfer under TUPE.

17.
On appeal the EAT reversed that finding. Morison J observed, at page 4G of the transcript of his judgment:

“There is nothing in any European decision to suggest that an economic entity ceases to retain its identity merely because the economic activity is subsumed into the transferee’s business.”

18.
We have set out the facts of Farmers as they appear from the EAT judgment in that case in order to place that statement of principle by Morison J in context. It is that particular passage on which Mr Linden relies in this case.

19.
It will be immediately apparent that the facts of the Farmer case are far removed from those in the present case. Plainly Danzas took over the vehicles and dedicated drivers which carried on precisely the same activities as before. The economic entity retained its identity after 1st October 1991. All that the EAT decided in that case was that the fact that that economic entity was subsumed into Danzas’ business did not prevent what would, on any view, otherwise be a relevant transfer from being just that.

20.
Returning to the facts of this case, we are unable to accept that the tribunal fell into the same error, as did the tribunal in Farmer. There is no indication, in their findings, that they regarded the integration of the economic entity that was the business of Staffsign into the business of Emprise of itself leading to the conclusion that there was here no relevant transfer. 

21.
On the contrary, as Ms Rose has demonstrated to us during her submissions, the tribunal had in mind not only the fact that none of the dedicated Staffsign workforce were taken on by Emprise, but also the differences between the functions performed by Emprise under their contract with Eurotunnel when compared with those of Staffsign under their contract.

22.
Mr Linden concedes that unless we accept his construction of the tribunal’s decision then this appeal fails. He does not seek to argue that the tribunal reached a perverse conclusion, considering the factors identified at paragraph 13 of the ECJ judgment in Spijkers, in finding that there was no relevant transfer.

23.
It follows that we must dismiss the appeal.

24.
Before parting with this case we should emphasise that we accept Ms Rose’s submission that this appeal raises no point of principle. The result in ECM was upheld by the Court of Appeal [1999] IRLR 559, although the reasoning in the leading judgment of Mummery LJ does not entirely reflect that of Morison J in the EAT. However, the finer nuances of the Court of Appeal judgment do not arise for consideration in this case.

25.
In these circumstances we shall not grant the appellants’ application for leave to appeal to the Court of Appeal.
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