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LORD JOHNSTON:

1. In this appeal the appellant challenges the decision of the Employment Tribunal to dismiss her claims for disability discrimination and unfair dismissal in relation to the termination of her employment with the respondents.  

2. The appellant was represented by her husband, who brought forward six enumerated grounds of appeal but, essentially, they amounted to three separate issues.  He first of all challenged the finding by the Tribunal, that the issue of redeployment in relation to the appellant’s employment consequent upon a diagnosis of osteoarthritis in her knee, was ever discussed or considered by the employer.  Secondly, he challenged whether or not capability was properly regarded as the reason for dismissal, against a context of so-called operational difficulties and, thirdly, he maintained that the Tribunal had misapplied the law in relation to disability discrimination, inasmuch that it was accepted that the employer had never considered the issue of disability, nor any adjustments that might have been made in that context.

3. Mr Greig presented the matter in an even-handed and measured way but has failed to satisfy us that any of these grounds can be made out before us.

4. On the issue of redeployment, the matter is essentially one of credibility and it has to be noted that on page 8 of the decision, the Tribunal addressed the matter and determined it on the basis on accepting the evidence of Mrs Holler and also that of Mr Greig himself that the issue of redeployment was not an option because of the medical problems.  This is reiterated at line 40 on page 6 of the decision.

5. This is obviously a conclusion that the Tribunal were entitled to reach upon the evidence and we will not interfere with it.

6. It is equally clear to us that the substantial reason for the dismissal was capability, consequent upon the capability hearing and that the operational difficulties that were referred to were confirmed by Mr Thomson to the Tribunal as stated on page 6, lines 41 and 42.  It therefore seems to us that the Tribunal are more than entitled to conclude, against a background of a reason for dismissal as to capability, that the prolonged absence at work rendered a decision to dismiss reasonable.  We therefore will not interfere with that finding.

7. The best ground of appeal presented by Mr Greig relates to the issue under the Disability Discrimination Act, that since it is accepted on behalf of the Council, by Mrs MacKessack, who appeared before us, that the issue of the disability was never addressed by the employer in Mrs Greig’s case.

8. Mr Greig’s submission that it is for the employer to put the issue of adjustment before the Tribunal and address it in the sense of declaring what was or could have been done in any case, is as a general proposition, substantially correct but, equally, has to be looked at in the context where the evidence, from whatever source, goes only one way to indicate that no reasonable adjustment, in any sense, was possible.  Thus the issue becomes one of justification in relation to the so-called act of detriment, in this case, dismissal.  Here, again, the evidence in relation to the redeployment not being an option, is to that effect.  We would adopt what Lindsay, P says in Cosgrove v Caesar & Howie [2001] IRLR 653 at paragraph 7:-

“There will, no doubt, be cases where the evidence given on the applicant’s side alone will establish a total unavailability of reasonable and effective adjustments.”

9. That is what we consider to be the case upon the evidence in this case.

10. In these circumstances we are unable to interfere with the decision of the Tribunal which is justified by the reasons they give.

11. In the foregoing circumstances this appeal is dismissed.
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