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SIR CHRISTOPHER BELLAMY QC:

1.
This is an appeal by Mr Hallam Larrier from a decision of the employment tribunal sitting at Liverpool which was sent to the parties on 14 January 1999.  By that decision the tribunal dismissed a number of complaints of sex and race discrimination and victimisation made by Mr Larrier and his wife Mrs Jaquie Larrier against the respondents, Liverpool City Council and certain of their officers.  The appeal concerns only one of the many complaints originally before the employment tribunal, namely the alleged discriminatory treatment of Mr Larrier on racial grounds in relation to his suspension, on 11 November 1996, for allegedly attending a plastering course whilst on sickness absence leave.

The proceedings before the tribunal

2.
As appears from the decision, a large number of matters were raised before the tribunal by both applicants.  In Mr Larrier’s case, the grounds of complaint were, notably, his lack of success in various job applications, his treatment during sick leave, the refusal of his request dated 13 September 1996 for time off to attend the plastering course already mentioned, his suspension on 11 November 1996, over-zealous application of the procedures governing sick pay, and various other matters.  As regards Mrs Jaquie Larrier, the complaint concerned treatment of her on visits to her husband’s work place, a change of attitude of management towards her, a complaint regarding a medical referral, Mrs Larrier’s application for an NQV Level IV care award and various other matters.

3.
Mrs Larrier has not pursued the dismissal of her complaint.  As far as Mr Larrier is concerned, it is convenient to elaborate the proceedings before the tribunal, in a little more detail.

4.
At the relevant time Mr Larrier was a senior clerical officer. Scale 3, in the Social Services Department of the respondents.  He is a Liverpool-born black man, has lived in Liverpool all his life, and has been employed by the respondents since 1989.

5.
By his IT1 dated 13 December 1996, Mr Larrier made a number of allegations in the following terms:

“On the 8 [November] 1996 in a telephone call by Liz Hill Area Resources I was suspended from my work, whilst on sick leave.  This was confirmed on 11 [November] 1996 by Graham Burgess.  I believe the suspension comes as part of a history of direct discrimination and victimisation by Liz Hill Area Resources Manager, Jackie Leonard my Line Manager, and Graham Burgess Personnel.  I have applied for several posts inside the Liverpool City Council Resources Department, and have not been short-listed despite the fact I have acted up in temporary positions scale 5/6 and SO1 for periods of 18 months and more.

I have been refused regrading whilst my work has been given to a white colleague Kathy Jones who has been regraded.  On September 13th 1996 I asked for unpaid leave to take up a training course funded by myself and was harassed and blocked from having this.  It was only when I pointed the instances of white workers gaining leave for a variety of reasons and only when I asked for annual leave to do the course that it was granted.  I believe this was another instance of victimisation.  I have complained about not being short listed for posts in the past, and I have complained about regrading being refused me, I have also complained about the lack of black resource Managers in the Department and the Line Managers lack of support for me during a period of stress and anxiety caused by racial attacks at my home.  The same Managers Jackie Leonard and Liz Hill have not adhered to the Councils sickness policy of the 8.2.96 nor the Councils guidelines in long term sickness.  In comparison my wife a white City Council Employee in another Department received constant support from her Line Manager within the City Council.  I have been excluded and made to feel demoralised and depressed by their attitude and treatment of me.  My health has suffered and deteriorated.  I am complaining of continuous discrimination and victimisation.  I believe I have been treated this way because I am black.”

6.
On 16 January 1997 the respondents sought further and better particulars of the IT1, although it is right to mention that no particulars were in fact sought of the respondents’ allegation regarding his suspension.

7.
The respondents’ notice of appearance is dated 18 February 1997.  In relation to the suspension the respondents say this at paragraphs 3 to 5:

“3
It is admitted that the applicant was suspended from his duties in [November] 1996.  The reason for his suspension, which was in accordance with the City Council’s disciplinary procedure, was that information had been provided to the Social Services Directorate by Riversdale College that he had been attending a plastering course run by the College whilst off sick.  As such conduct involves a possible fraud which is expressly referred to in the afore​mentioned disciplinary procedure as a form of misconduct which could result in summary dismissal, a decision to impose a non-disciplinary suspension on the applicant was taken in order that the circumstances of his attendance at the College during work time whilst off sick could be investigated.

4
The suspension was on pay together with all other contractual benefits.

It is denied that the applicant’s suspension forms part in any way of a history of direct discrimination and/or victimisation on the part of the three named respondents and/or the City Council as alleged or at all.”

8.
Paragraphs 11 and 12 of the IT3 deal with the appellant’s application for unpaid leave to attend the plastering course in question:

“11.
Regarding the Applicant’s request for unpaid leave made on 13th September, 1996 to take up a training course, the circumstances obtaining here are as follows.  The Applicant, who is employed as a Senior Clerical Officer, Scale 3, applied in September 1996 for unpaid leave to attend a plastering course at Riversdale College.  He was seen by Mr Burgess on 17th September, 1996 in relation to this request, when it was explained to him that the Directorate was unable to accede to his request for the reasons that –

(i)
the course, which involved an attendance of one day a week, was not relevant to the Directorate;

(ii)
it was not contained within the Directorate’s Staff Development and Training Strategy; and

(iii)
in the light of the foregoing reasons, it was felt the amount of absence involved would cause operational problems within the workplace which could not be justified.  The provision of these reasons was subsequently confirmed in writing to the applicant by Mr Burgess on 25th September, 1996 when he took the opportunity to remind the Applicant of the Directorate’s Positive Action Training policy for black staff who wish to enter into management when he urged him to take advantage of this.

12.
It is further the case that Mr Burgess advised the Applicant that whilst unpaid leave of absence was not a possibility he could make use of his leave subject to his line manager’s discretion.  It is therefore denied that the Applicant was harassed and/or blocked from having unpaid leave to attend his plastering course.  It is further denied that any white worker within the Directorate has been granted unpaid leave in comparable circumstances to those of the Applicant’s request.”

9.
On 27 January 1997 the appellant provided further and better particulars of his complaint.  In those particulars, which cover several pages, the appellant does say (at p 44 of the appeal bundle) “I know Jackie Leonard and Liz Hill visited my College asking questions about my attendance there and my suspension from work whilst on sick leave is I believe a further example of Jackie Leonard, Liz Hill and Graham Burgess harassing me.”  The appellant also referred in those particulars (at p 45) to his Race Relations Act questionnaire under section 65 (RR65).  Questions 19 to 21 of that questionnaire asked in effect why his line managers had contacted City College to make enquiries about him, what was the evidence which warranted his suspension, and why he was suspended.

10.
There then followed certain interlocutory proceedings before the tribunal, including a pre-hearing discussion on 18 April 1997, when an order for discovery was made and certain applications to amend were dealt with.  Evidence in chief was directed to be given by the reading of the witness statements, and the case was listed for seven days.  No list of issues was directed.

11.
The hearing began on 23 February 1998.  It was only at that stage that Mr Larrier produced his witness statement, which contained many detailed allegations regarding the respondents.  The tribunal held that, in those circumstances, it was impossible for the respondents to deal with all the allegations without taking extensive fresh instructions.  Accordingly the tribunal directed that the hearing be postponed and that each party should send to the other proof of evidence of any witness that party intended to call, at least 14 days before the new hearing date.

12.
Mr Larrier’s witness statement covers 30 pages and is dated 22 February 1998.  It deals with numerous allegations.  At paragraph 40 Mr Larrier said:  

“I feel as a black employee I have been discriminated against by being subject to disciplinary investigation and suspension in relation to my attendance at College whilst on sick leave.  I am aware of white comparators that have not been suspended nor had disciplinary procedures brought against them.  For example, Tricia Dunn attended College for six months whilst on sick leave.  Her line manager became aware of this and arranged a meeting with her to ascertain whether she was attending or not.  Tricia told her that she was attending College and that it was for therapeutic purposes.  She was given a form to sign, admitting that she was attending College whilst on sick leave, but was allowed to continue to attending for a further six months whilst on sick leave.  No action was taken against her.  She is a white woman.”

13.
This appears to have been the first mention of Tricia Dunn as a possible comparator regarding the applicant’s suspension.  A note headed “Update on Respondents’ witnesses” produced by the appellant, which is said to relate to the hearing in February 1998, states under the heading “Comparators”:  “Tricia Dunn identified but no further information as yet”.

14.
The hearing before the tribunal recommenced on 30 April 1998, and lasted for six days.  It was then adjourned part heard to 11 June 1998, when it continued for a further six days.  The time sought once more proved to be insufficient, and the case was adjourned to the end of September 1998.  In the event the hearing resumed on 5 October 1998, for a further five days, and continued for five further days from 14 to 18 October 1998.  In its decision the tribunal records hearing evidence from both applicants, from a representative of UNISON and from 13 witnesses called by the respondents.

15.
It appears that during the course of the proceedings the respondents did lead evidence to answer the allegation made by Mr Larrier at paragraph 40 of his statement.  This consisted of a statement by Ms Jean Camps which reads as follows:  

“1
I am Jean Camps and I am employed as the respondent’s Resource Team Manager, Support Resources Division.  I have been employed by the respondents since 1968.

2
In respect of Mr Larrier’s statement, paragraph 40, my involvement with Tricia Dunn, I can confirm that I was formerly her line manager, that I have no recollection of her attending a College course when she was off work ill.  Ms Dunn was off work ill for approximately six months and during this period I had little contact with her.

3
I confirm that the content of this statement is true to the best of my knowledge and belief.”

According to the Chairman’s notes Mrs Camps was cross-examined on day 17 of the hearing as follows:

	“Question
	Answer

	Who was your deputy?
	I can’t honestly remember

	Was it Kathy Nelder?
	It could have been

	Do you recall Dunn finishing BTec Admin course whilst on sick leave?
	No, I remember her going on the course

	Can you recall being off ill yourself when Dunn was ill?
	No

	You say you have no recollection?  Is it that it never happened or you can’t recall?
	I can’t recall.

	Do you recall Sue Warburton working in your team?
	Yes

	Do you recall Zmelda ever bringing anything to your attention about Sue Dunn?
	No



	Questioned by Mr Bishop:  Did you look back at any records?
	I have none.

	Questioned by Mr Drayton:  Has this matter been discussed?
	No, Ian Irving rang and asked if I would give evidence.

	No notes/no records”
	


The tribunal’s decision

16.
At paragraph 13 of its decision the tribunal says this:

“13
This hearing including the days spent in Chambers by the tribunal has extended over 21 days.  There is an abundance of documentary evidence, the Chairman’s own notes run to 714 pages.  That said, however, no apology is made for seeking to deal with the decision itself economically.  This is a classic ‘wood and trees’ situation and much of what we have heard and had to consider, at such length, really does not take us very far in terms of what we seek, in relation to the relevant law.  Moreover there is much we find unmeritorious and unconvincing.  However, having heard and duly considered the evidence, both oral and written, and the legal and factual submissions made on behalf of the parties, the tribunal, on the balance of probabilities which is the relevant standard, finds the following material facts proved.  Rather than endeavour to deal with the whole of the events and issues involved together and in strict chronological order it is, we feel, more helpful to take, instead, each head of complaint separately, in turn, and we proceed accordingly:”

17.
The tribunal then dealt with Mr Larrier’s lack of success in his application for posts (paragraph 13 (1) to (5) of the appeal bundle), and his treatment during sick leave (paragraph 13 (6) to (15)), before coming to the refusal of the applicant’s request for time off to go on the plastering course (paragraph 13 (16) and (17)) and his suspension (paragraph 13 (18)).

18.
As regards the refusal of Mr Larrier’s request for time off to take a plastering course, the tribunal made the following findings at paragraph 13 (16) and (17):

“(16)  The application to go on this course was initially made to Miss Leonard on 13 September 1996 and a contemporaneous note of the interview appears at H-page 328.  Faced with this request she wished to seek guidance from her Line Manager, Miss Hill and Personnel about the matter and advised Mr Larrier against enrolment pending a decision by Mr Graham Burgess to whom the matter was to be referred by reason of it somewhat unusual nature, and the fact that the applicant appeared quite determined to persist in this matter.  It would not necessarily be the case that Mr Burgess would see staff in such circumstances.  The applicant’s explanation now is that he had been told by his doctor that such a course would be “therapeutic”.

(17)    The meeting with Mr Burgess took place on 17 September 1996.  At the meeting, apart from Mr Larrier, there were also present Mr G Jones (Assistant Welfare Officer – Personnel), and Mr P McCormick of UNISON represented Mr Larrier.  There are notes of the meeting at H page 54 and 55.  These do not refer to “therapeutic reasons” being advanced at that time.  Mr Burgess indicated that he could not accede to the request and confirmed that by letter dated 25 September 1996 (H page 56) which reads as follows:-

‘I am writing in response to your memo regarding your request for unpaid leave which I received on 24 September.  As I explained at our meeting on 17 September, I am unable to accede to your request for the following reasons:

(1)
The course is not relevant to this Directorate

(2)
It is not contained within the Directorate’s Staff Development and Training Strategy

(3)
Given the above, I feel this amount of absence would cause operational problems within the workplace which could not be justified.

On a more general point, the Directorate does have as you know, a Positive Action Training policy for black staff who wish to enter into management and I would urge you to take advantage of this, as I am concerned about your view in the letter that you felt your opportunities in the Resources Division are “non existent”.  I cannot accept this statement as I feel that you have in the past been successful in your job applications and despite two recent setbacks, I am sure you would be able to further develop your career within the Directorate.’”

19.
As regards Mr Larrier’s suspension, at paragraph 13 (18) the tribunal continued in these terms:

“(18)    Notwithstanding Miss Leonard’s cautionary words as to enrolment, it is clear that Mr Larrier did in fact go ahead and register for the course.  The course day was a Wednesday.  Mr Larrier was due for a medical appointment on Wednesday 30 October 1996 but cancelled that in order, he said, to look after his sister’s children.  On the following Wednesday Miss Leonard attempted to contact Mr Larrier by telephone but got no reply.  These events raised suspicions that Mr Larrier might, in fact, be attending the course and accordingly Miss Leonard decided to investigate and she and Miss Hill went to the College and saw the course tutor.  Documents were shown to them which indicated that, during his sickness absence, Mr Larrier had attended the plastering course at the College.  An investigatory report into the matter was then prepared by Mr Paul Tempest (Senior Management Information Systems) (H page 186 A-F).  His conclusion was that ‘a disciplinary hearing be convened to consider action against Mr Larrier on the basis that there is strong evidence to support the allegations made against him’.  In the light of this information Mr Larrier was suspended by Mr Burgess on 11 November 1996.  That was in accordance with the disciplinary procedure which provides (inter alia) that where there is a complaint which, if proved, would ‘constitute gross misconduct’ then suspension may take place.  That, of course, of itself, is not a disciplinary act.  The suspension letter made it quite clear that the suspension did not override the operation of the sickness procedure.  Equally, it is important to record that sickness declaration forms used in the sickness procedures do contain an express declaration that false statements will be the subject of disciplinary action.”

20.
After dealing with the other complaints made by Mr and Mrs Larrier, the tribunal expressed its overall conclusion on the case at paragraph 14 as follows:

“14
What then are we to make of the plethora of evidence, both oral and written, which has been presented to us in these cases, against the background of the relevant law.  Our task, as a Tribunal, is to look at the evidence as a whole and to decide whether the applicants have made out their respective cases.  This has been a very lengthy process, the Tribunal having spent a further two days considering all the documentation after the conclusion of the actual hearing.  So far as discrimination is concerned the parties have to show that it is more probable than not that they were less favourably treated than other persons were or would have been treated on the grounds of either sex or race.  In this case the respondent is a local authority of considerable size.  Any such large employer always has within it the possibility that its employees may not always view it as a good employer.  The sheer size of any such organisation can serve to create perceptions of remoteness from individual members of the workforce.  Size, again can mean that procedures, however well intentioned, and however well one endeavours to apply them, prove slow and cumbersome; the hazards of bureaucracy can become all too apparent.  Within that kind of setting, individual resentments and discontents, once they arise, and whether well founded or not, can grow and, in growing ultimately become distorted to such an extent of reaching the realms of unreality.  The sense of grievance feeds upon itself and can, in so doing, often have a profoundly adverse effect upon those concerned.  Sometimes, the sense of resentment and injustice may indeed be a reality; but sometimes, unfortunately, it is not.  That said, and unpalatable as it may be, such feelings do not, of course, take one into the realms of discrimination, as defined in the relevant legislation and developed in case law.  There has to be established a causal connection between what is perceived as less favourable treatment or detriment and the proposition that the reason for such treatment is, in fact, on the grounds of either race or sex.  What has concerned the Tribunal in these cases is that not only is the City Council involved as a party, but individuals have also been made the subject of allegations which, if substantiated, could have the most serious consequences for them in professional terms and in relation to their future career development.  Motives have been attributed to them which, if accepted, would be most harmful.  However, taking into account all the known circumstances, the Tribunal does not accept these allegations which, at times, have all the appearance of malevolence.  Put shortly, racial grounds, or grounds of sex, must be an operative cause of the employers actions.  In these cases we can find no compelling basis upon which to find that this is so.  Likewise, in terms of victimisation any less favourable treatment has to be seen to be “by reason of” the applicant having done a “protected act”.  Conscious motivation is required and, again, we find no basis upon which to reach such a conclusion.  Further, if the problems alleged by the applicants are approached on the basis of refusal or failure properly to investigate complaints, such refusal must in itself have been demonstrated to be on the grounds of race or sex.  Again, we are unable to reach any such conclusion.  Overall we conclude that, from all that has been placed before us, we are unable to find a basis, favourable to the applicants, from which an inference can properly be drawn, from the facts, at the events described, in such detail, can be said to have been motivated by reason of race, sex or victimisation.  In trying to deal with such problems as the applicants had, what was done may not have been perfect.  Perhaps there are ways in which it could have been capable of improvement.  That, of course, relates to the practical difficulties which we have already touched upon in relation to the size of the Council and, of course, it also has to be remembered, the demands which are made upon it.  If there were deficiencies, if there was detriment, that is to be regretted but we say again, and very firmly, nothing has been put to us which would enable us to make that vital causal connection and to conclude that anything which was wrong was attributable to reasons of race, sex or victimisation.  We reject the claims in their entirety.  The question of costs was raised at the conclusion of the hearing but, as at this time, remain, of course, unresolved.”

Arguments of the parties

21.
The appellant’s argument on this appeal is quite simply that, in approaching the case in that way, the tribunal failed to make any sufficient findings of fact on the appellant’s complaint relating to his suspension, and in particular on the questions (i) whether there was less favourable treatment of Mr Larrier as compared with Tricia Dunn, (ii) whether there was a difference of race and (iii) what was the respondent’s explanation for the disparity of treatment, and (iv) whether that explanation was satisfactory or not.  In omitting to make those findings the tribunal failed to reach the minimum standard of reasoning set out in Meek v City of Birmingham District Council [1987] IRLR 250, and failed to follow the guidelines in King v The Great Britain-China Centre [1991] IRLR 513.

22.
The respondents argue, first, that the issue of the comparison with Tricia Dunn was not raised until the appellant’s statement was put in on 23 February 1998, 15 months after the date of the originating application.  Accordingly any complaint about such disparity was not properly before the tribunal and/or was not a justifiable complaint in its own right:  it was simply one piece of evidence which the tribunal was not required to deal with specifically in its decision.  Alternatively, this part of the applicant’s complaint was out of time.

23.
In any event, the respondents argue that, (i) the evidence before the tribunal did not establish that the applicant was subject to detrimental treatment; (ii) it is clear from paragraph 13 (18), read also with 13 (16) and (17), that the tribunal accepted the respondent’s explanation for the suspension; (iii) neither King nor Zafar v Glasgow City Council [1998] IRLR 3 required the tribunal to go any further, nor draw any inference of racial discrimination; (iv) the tribunal was not required to discuss every aspect of the evidence before it, and adopted a justifiable approach to the evidence as a whole; (v) the findings of the tribunal are wide enough to cover the specific allegation which is the subject of the appeal; and (vi) it is not established that, in the circumstances, Tricia Dunn was a valid comparator. 

The sufficiency of the tribunal’s decision

24.
First of all, we are unable to accept the respondents’ arguments that the matters raised in paragraph 40 of Mr Larrier’s statement were in some way not before the tribunal, or did not constitute a justiciable matter, or were out of time, on the grounds that the comparison with Tricia Dunn was not raised by Mr Larrier until 15 months after the presentation of his IT1.  In our view, Mr Larrier’s IT1 raises clearly the issue of whether his suspension at the end of 1996 constituted less favourable treatment on racial grounds, while paragraph 40 of his statement constitutes the evidence that he relied on in support of that part of his complaint.  The respondents do not appear to have sought particulars with regard to the matters relied on concerning his suspension, and although of course it is regrettable that Mr Larrier’s statement was not made available prior to the hearing which commenced on 23 February 1998, there is nothing to suggest that the respondents were unable to deal with this aspect of the case in view of the various adjournments which took place.

25.
That takes us on to the question of whether the tribunal erred in law as regards the way it dealt with or, as the appellant submits, did not deal with, the specific allegation regarding the comparison between Mr Larrier and Tricia Dunn at paragraph 40 of his statement.

26.
The relevant sections of the Race Relations Act 1976 (“the Act of 1976”) provide as follows:

“1(1)  A person discriminates against another in any circumstances relevant for the purposes of any provision of this Act if –

(a) 
 on racial grounds he treats that other less favourably than he treats or would treat other persons;

...

3(1)  In this Act, unless the context otherwise requires:

“racial grounds” means any of the following grounds, namely colour, race, nationality or ethnic or national origins;

...

(3)  In this Act –

(b)  
references to racial discrimination refer to any discrimination falling within section 1 ...

(4)  A comparison of the case of a person of a particular racial group with that of a person not of that group under section 1(1) must be such that the relevant circumstances in the one case are the same, or not materially different, in the other.

...

4(2)  It is unlawful for a person, in the case of a person employed by him at an establishment in Great Britain, to discriminate against that employee –

...

(b)  
in the way in which he affords him access to opportunities for promotion, transfer or training or to any other benefits, facilities or services or by refusing or deliberately omitting to afford him access to them.

(c)  
by dismissing him or subjecting him to any other detriment.”

27.
In King v Great Britain-China Centre [1992] ICR 516, 529G Neill LJ laid down the following guidelines as to the application of those provisions:

“(1)  It is for the applicant who complains of racial discrimination to make out his or her case.  Thus if the applicant does not prove the case on the balance of probabilities he or she will fail.  (2)  It is important to bear in mind that it is unusual to find direct evidence of racial discrimination.  Few employers will be prepared to admit such discrimination even to themselves.  In some cases the discrimination will not be ill-intentioned but merely based on an assumption that “he or she would not have fitted in.”  (3)  The outcome of the case will therefore usually depend on what inferences it is proper to draw from the primary facts found by the tribunal.  These inferences can include, in appropriate cases, any inferences that it is just and equitable to draw in accordance with section 65(2)(b) of the Act of 1976 from an evasive or equivocal reply to a questionnaire.  (4)  Though there will be some cases where, for example, the non-selection of the applicant for a post or for promotion is clearly not on racial grounds, a finding of discrimination and a finding of a difference in race will often point to the possibility of racial discrimination.  In such circumstances the tribunal will look to the employer for an explanation.  If no explanation is then put forward or if the tribunal considers the explanation to be inadequate or unsatisfactory it will be legitimate for the tribunal to infer that the discrimination was on racial grounds.  This is not a matter of law but, as May LJ put it in North West Thames Regional Health Authority v Noone [1988] ICR 813, 822, “almost common sense.”  (5)  It is unnecessary and unhelpful to introduce the concept of a shifting evidential burden of proof.  At the conclusion of all the evidence the tribunal should make findings as to the primary facts and draw such inferences as they consider proper from those facts.  They should then reach a conclusion on the balance of probabilities, bearing in mind both the difficulties which face a person who complains of unlawful discrimination and the fact that it is for the complainant to prove his or her case.”

28.
In Glasgow City Council v Zafar [1998] ICR 120 Lord Browne-Wilkinson said, at p 123H:

“Although, at the end of the day, section 1(1) of the Act of 1976 requires an answer to be given to a single question (viz has the complainant been treated less favourably than others on racial grounds?), in the present case it is convenient for the purposes of analysis to split that question into two parts—(a) less favourable treatment and (b) racial grounds ....”

On the issue of “less favourable treatment”, Lord Browne-Wilkinson said at p 124A:

“The Act of 1976 requires it to be shown that the complainant has been treated by the person against whom the discrimination is alleged less favourably than that person treats or would have treated another.”

On the issue of “on racial grounds” Lord Browne-Wilkinson held, at p 125A to 126C, that the correct approach is to follow the guidelines set out by Neill LJ in King v Great Britain-China Centre which we have already set out above.
29.
In Martins v Marks & Spencer [1998] ICR 1005 at p 1019 Mummery LJ, giving the judgment of the Court of Appeal, held that in order to answer the first part of Lord Browne-Wilkinson’s question – ie whether the applicant had been treated less favourably – the issue is:  was the applicant treated by the employer less favourably than they treated or would treat another person of a different racial group in the same or relevantly similar circumstances?  Mummery LJ went on “The answer to this question requires a comparison to be made between the treatment of the applicant and the treatment of a 27-year-old applicant of a different racial group with similar experience and qualifications applying for the same job.  The tribunal did not attempt to make the compulsory comparison.”

30.
In the light of those authorities, it seems to us that where a specific allegation of racial discrimination is made by reference to a named comparator, the proper application of section 1(1) of the Act of 1976 will normally require the tribunal to ask itself, in the first place, whether it has been shown that the applicant has been the subject of “less favourable treatment” compared with the comparator in question.  In order to show such “less favourable treatment” it is necessary to demonstrate that the respondent has treated the applicant less favourably than they treated or would treat another person of a different racial group in the same or relevantly similar conditions.  If the answer to that question is in the affirmative, the tribunal will then proceed to the question of whether the less favourable treatment was on “racial grounds”.  In answering that question, the guidelines in King should be followed.

31.
As regards the tribunal’s duty to give sufficient reasons for its decision, the test to be applied is the well-known test set out by Bingham LJ (as he then was) in Meek v City of Birmingham District Council [1987] IRLR 250, at 8 to 10, namely that: 

“The parties are entitled to be told why they have won or lost.  There should be a sufficient account of the facts and of the reasoning to enable the EAT or, on further appeal, this court to see whether any question of law arises ....”


and that:

“The overriding test must always be:  is the Tribunal providing both parties with the materials which will enable them to know that the Tribunal has made no error of law in reaching its findings of fact?”

32.
As far as questions of law are concerned, the reasons should show expressly or by implication what were the questions to which the tribunal addressed its mind and why it reached the conclusions that it did:  Martin v MBS Fastenings (Glynwed) Distribution Ltd [1983] IRLR 198, 19.  However, as Waite J said in Royal Society for the Protection of Birds v Croucher [1984] ICR 604 at 609G:

“decisions are not to be scrutinised closely word by word, line by line, and that for clarity’s and brevity’s sake industrial tribunals are not to be expected to set out every factor and every piece of evidence that has weighed with them before reaching their decision; and it is for us to recall that what is out of sight in the language of a decision is not to be presumed necessarily to have been out of mind.  It is our duty to assume in an industrial tribunal’s favour that all the relevant evidence and all the relevant factors were in their minds, whether express reference to that appears in their final decision or not;”

33.
In the present case Mr Larrier’s suspension for attending the plastering course whilst on sick leave was not a minor issue but one of the main instances relied on of discriminatory treatment.  Unfortunately for whatever reason there is no mention in the tribunal’s decision of what, if anything, the tribunal made of the comparison advanced by Mr Larrier between his treatment and that accorded to Tricia Dunn, in order to prove the discrimination alleged.

34.
The tribunal deals with the suspension explicitly only at paragraph 13 (18) of its decision, where it finds that Mr Larrier was suspended, in accordance with the disciplinary procedure, on the basis that the respondent believed that it had ‘strong evidence’ of gross misconduct on the part of Mr Larrier in attending the plastering course during his sickness absence.  The tribunal, indeed, finds as a fact that Mr Larrier did enrol for the course, notwithstanding that he had been expressly refused permission for time off to take a plastering course, as the tribunal also finds at paragraphs 13 (16) and (17).  In those passages the tribunal also expresses, at least by implication, some scepticism as to whether, at the time, Mr Larrier had advanced ‘therapeutic reasons’ in support of his application to take the course.

35.
However, as we understand it, the fact that Mr Larrier was suspended for the reasons indicated in paragraph 13 (18) of the decision was not seriously in dispute:  Mr Larrier’s case was quite different, namely that his suspension constituted less favourable treatment in that Tricia Dunn had not been suspended in comparable circumstances but had in fact been allowed to continue to attend a course during sickness absence leave.  Paragraphs 13 (16), (17) and (18) do not address that particular allegation.

36.
On the contrary, the tribunal’s approach was to deal with matters globally, at paragraph 14, which we have already set out.  The nub of the tribunal’s reasoning, which is there expressed in trenchant terms, was that the tribunal was unable to find any causal connection between what was perceived as less favourable treatment and the proposition that the reason for such treatment was in fact on grounds of race.  Having rejected, in particular, the applicant’s allegations against certain individuals “which, at times, have all the appearance of malevolence”, the tribunal said:

“Put shortly racial grounds ... must be an operative cause of the employer’s actions.  In these cases we can find no compelling basis upon which to find that this is so.”

37.
In our judgment, even bearing in mind the need for the tribunal to state its decision as shortly and succinctly as possible, the tribunal’s global approach in paragraph 14 of the decision does not adequately set out the reasons for the tribunal’s rejection of the applicant’s specific allegation that he had been treated less favourably than Tricia Dunn, on racial grounds, as regards his suspension.  Nor does it enable the parties to know that, as regards that allegation, the tribunal has correctly directed itself in law on the basis of the guidance in King. 

38.
In effect, the tribunal’s understandable desire to avoid obscuring “the wood for the trees” has led to a situation where it is impossible either for the parties or for this appellate tribunal to know whether or not the tribunal took into account the comparison suggested between the treatment of the appellant and the treatment of Tricia Dunn, whether the tribunal considered it to be a valid comparison or not, or even whether the tribunal considered it to be established that the appellant had suffered less favourable treatment by comparison with Tricia Dunn.  Moreover, without a clear finding of whether or not Mr Larrier had suffered less favourable treatment than Tricia Dunn, it is difficult to know whether the tribunal correctly approached the second limb of the question, that is to say whether the less favourable treatment was on “racial grounds”.  

39.
If the tribunal had found that it had not been established that Mr Larrier had suffered such less favourable treatment – for example because the evidence was inconclusive, or the circumstances were different – that of course would have been the end of the matter.  But the tribunal makes no such finding.  We, as an appeal tribunal, are unable to speculate on what the tribunal’s finding would have been if it had specifically addressed the question of whether the applicant was less favourably treated than Tricia Dunn.

40.
We are therefore left with the possibility that, had it addressed that question, the tribunal might have found that the applicant had been less favourably treated by comparison with Tricia Dunn.  We do not of course suggest that the tribunal would have done so; but equally we do not feel able to say, on the material before us, that such a possibility may be ruled out for all practical purposes.

41.
If such a situation had arisen, the tribunal would then have had to go on to consider whether the less favourable treatment was on racial grounds, bearing in mind the guidelines in King.  In our view it cannot be safely presumed that, had it approached the matter in the way that we have indicated, the tribunal would inevitably have found that any less favourable treatment of Mr Larrier, as compared to Tricia Dunn, was not on racial grounds.  In accordance with King, a great deal would have depended on any explanation offered by the respondents, as well on the prior question as to whether the two cases really were comparable.

42.
More particularly, we do not consider that the tribunal’s general comments in paragraph 14, to the effect that it had not been established that race was “the operative cause” of the respondent’s actions, sufficiently demonstrate that the tribunal in fact followed the guidelines in King, in respect of the specific allegation made at paragraph 40 of Mr Larrier’s statement.  Those comments do not explain whether there was an alternative explanation for any less favourable treatment, nor what that alternative explanation might be.

43.
For all these reasons we do not consider that the reasons given by the tribunal for rejecting the appellant’s allegations of racial discrimination made in paragraph 40 of his statement dated 22 February 1998 were sufficient to comply with the principles of Meek.  On that narrow basis we find that the tribunal erred in law and to that limited extent we allow the appeal.

44.
In our view the proper course now is for that matter to be remitted to a differently constituted tribunal.  The function of the new tribunal will be limited to rehearing the allegations made by Mr Larrier in paragraph 40 of his statement dated 22 February 1998 concerning his suspension at the end of 1996.  We stress that this judgment does not permit either party to reopen matters that have not been contested on this appeal.  If either party wishes to make representations as to the form of order to be made following this judgment, written representations should be sent to the Registrar within 14 days. 
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