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JUDGE REID QC

Preliminary

In this case each party appeals from certain aspects of the Decision of an Employment Tribunal held at London Central which, together with Extended Reasons, was delivered on 20 November 2001 following an oral hearing of preliminary issues on 7 November 2001.

By its decision the Employment Tribunal held (i) that the effective date of the dismissal Mr Edward Saleh (“Mr Saleh”) by Highdorn Company Ltd (“Highdorn”) was 18 January 2001; (ii) that his complaint of unfair dismissal was not presented in time and the Tribunal did not have jurisdiction to consider it; (iii) that his complaints of race discrimination were not presented in time; (iv) it was not just or equitable to extend the period for making a claim in relation to the claims of discrimination on the ground of race unconnected with Mr Saleh's dismissal and, therefore, the Tribunal did not have jurisdiction to consider those matters; and (v) that it was just and equitable to consider the claims for discrimination on the ground of race connected with his dismissal and, therefore, the Tribunal had jurisdiction to consider those matters. 

The Parties
2.

Between 18 October 1993 and a date in early 2001 (found by the Tribunal to have
been 18 January 2001) Mr Saleh was employed by Highdorn, latterly as a Senior Management Assistant.Highdorn is part of the Freshwater group of companies and carries on business as a property company, buying, selling and letting out properties.

The Facts
3.
In October 2000 Highdorn began an investigation in relation to certain activities connected with Mr Saleh’s work. In November 2000 a disciplinary procedure was commenced, conducted by Highdorn’s Financial Controller, Mr. Hyman. On 13 November Mr Saleh was suspended on full pay. On 16 January 2001 Mr.Hyman sent to Mr Saleh his written reasoned decision in relation to the disciplinary hearing. in which he concluded that it had been proven that Mr Saleh was guilty of gross misconduct. In short, he was found to have accepted bribes or secret commissions from an estate agent (amounting to between £6,000 and £10,000) for placing some of Highdorn’s property management or letting business with that estate agent. Mr Saleh has denied these allegations throughout.

4.
Mr. Hyman concluded that the gross misconduct for which he found Mr Saleh responsible merited termination of Mr Saleh’s employment with immediate effect. When he communicated his written decision to Saleh by letter dated 15 January 2001 Mr. Hyman proposed certain alternatives to immediate termination. These required Mr Saleh’s agreement and co-operation. Under the proposals Mr Saleh would move to a position as a service charge accountant. He was also required (amongst other things) not to pursue any legal proceedings against the Freshwater Group and to withdraw allegations of racism he had made.  The time limit for Saleh’s acceptance of those alternative terms was 18 January 2001, failing which summary dismissal would be put into effect.

5.
By 18 January 2001 Saleh had rejected Highdorn’s alternative proposals and was dismissed summarily. A letter of that date to Saleh from Mr. Hyman on behalf of Highdorn informed him that:
“Your employment is therefore terminated today for the reasons set out in my decision." 
Mr Saleh, through his brother Mr Sassoon Saleh, responded challenging (incorrectly, on the Employment Tribunal's findings of fact)  Mr Hyman's decision on the ground that Mr Hyman did not alone have the power to terminate Mr Saleh's employment and on the ground that his employment could not be determined until the internal appeal process was at an end. He also initiated an internal appeal under the Company Disciplinary Procedures: that appeal was to be dealt with by Highdorn’s Group Solicitor, Mr Hedden and was eventually determined on 13 March
6.
During the period from 18 January to 13 March Mr Saleh received his pay, subject to tax, national insurance and pension contribution deductions as if he were still employed. He did not receive his P45 at that stage. He was also under the disadvantage that he had received at an early stage in the disciplinary process an inaccurate reproduction of part of the Staff handbook dealing with discipline which said:

"discipline penalty. This will be proceeded by suspension with pay pending an appeal."
In fact, as the Tribunal found the word "will" had been inaccurately introduced in the copy extract sent to Mr Saleh in place of the word ""may", though the copy of the staff handbook sent to Mr Saleh when he took up his post was in the correct form. To complicate matters further, Mr Hedden  on 31 January wrote to Mr Sassoon Saleh a five page letter dealing with points he had raised. In it at one point he wrote: 
"The disciplinary procedure to which we are working requires us to deal with the appeal as expeditiously as practicable to minimize the period of suspension".
At another point he referred to the fact that the decision to terminate Mr Saleh's appointment "took effect on 18th January 2001". In any event, despite such contraindications as there were, Mr Saleh and his brother sent a number of communications to Highdorn which indicated 
Mr Saleh accepted his dismissal had been effective on 18 January 2001. For example, he wrote on 21 February: 
"Mr Hyman (on his own) had no right to dismiss me on 18 January 2001. However, because he did issue a Notice terminating my employment on that date, my rights to an Employment Tribunal remedy run from 3 months from this date." 
Again on 26 February he wrote:

"…you are aware that the clock is ticking on my remedies."

7.
Mr Hedden sent his decision to Mr Saleh under cover of a letter dated 13 March. He wrote:

"…the appeal has been dismissed so the termination of your employment with the Freshwater Group is now confirmed."

8.
Following the appeal decision on 16 March the Personnel Manager of the Freshwater Group wrote to Mr Saleh. He wrote: 

"You will be paid full salary up to and including 13th March, 2001 being the date on which the termination of your employment was confirmed following dismissal of your appeal…. In addition to your salary payment you will receive pay for 8 days holiday not taken, i.e. for the period 1st April, 2000 to 13th March, 2001 your entitlement is 20 days, reducing by 12 days actually taken in the period…." 

He enclosed a P45 showing the leaving date as 13 March 2001.

9.
Mr Saleh then engaged in some further correspondence with the Freshwater Group. They referred the matter to their solicitors, Herbert Smith, who wrote a lengthy letter, containing (on page 2) the following passage:

"You were dismissed on 13th March 2001 for gross misconduct. You are not therefore entitled to payment in respect of any notice period"

10.
Mr Saleh lodged an application for remedies in respect of unfair dismissal, breach of contract and race discrimination at the Employment Tribunal on 4 June 2001, nearly 5 months after Mr. Hyman’s letter of 18 January 2001 informing him that his employment was terminated with effect from that date. In its Grounds of Resistance to the application Highdorn relied, among other things, on the statutory time limits and asserted that Saleh’s application was out of time and could or should not be entertained by the Tribunal. At a Directions Hearing before a Chairman sitting alone on 9 August 2001, it was ordered that the time limit issue should he determined at a Preliminary Hearing. 

The Tribunal's conclusions

10.
The Tribunal held that Mr Hyman was authorised to dismiss Mr Saleh and that the date of dismissal was 18 January. It held Mr Hyman's letter of that date was an unambiguous termination of Mr Saleh's employment from that date and that Mr Hedden's letter of 31 January did not detract from that position. It held that "no good reason was suggested to the Tribunal to excuse failure to comply with the time limit," that it was reasonably practicable for Mr Saleh to comply and therefore it had no jurisdiction to entertain the unfair dismissal claim. So far as the race discrimination claim was concerned, the Tribunal held that it had to distinguish between "those acts complained of which were connected with his dismissal and those which were not". So far as those not connected with his dismissal were concerned, the Tribunal found it was given no reason why it should consider it just and equitable to extend the relevant time limit and so held it was not just and equitable to consider the complaint in relation to those matters. So far as the allegations concerned with his dismissal were concerned the Tribunal said "There was an element of ambiguity about his precise relationship with the company in the period to 13 March". It noted that the company was "unable to specify any particular detriment to it if the period was extended" and so held it should consider those complaints despite the fact they were presented after the end of the three month period beginning when the acts complained of were done.

Mr Saleh's case

11.
Mr Sassoon Saleh represented his brother before us. He is a forensic financial specialist, and although he protested to us on many occasions that he was not a lawyer, he clearly had considerable experience of the methods of tenacious and thorough advocates. No doubt the fact that a third brother is a solicitor assisted him.

He submitted:

11.1
The Employment Tribunal misdirected itself in law and the effective date of termination was 13 March 2001 and not 18 January 2001. If so, the application to the Employment Tribunal was submitted in time to proceed to a merits hearing for both issues, unfair dismissal and race discrimination.

11.2
The Tribunal failed to apply Drage v Greenford High School [2000] IRLR 314 properly, and distinguished it to such an extent that the decision is no longer of any practical significance. That could not be a correct interpretation of the decision.

11.3
If the complaint was in time, the Tribunal should have permitted it to proceed to a hearing. Even if it was not, the Tribunal completely failed to apply the principle of estoppel, which was raised by Mr Saleh. It ignored many representations in writing or conduct on different occasions from Highdorn that Mr Saleh was employed until 13 March 2001, which he relied on to his detriment.

11.4
The Tribunal did not consider the details, but nonetheless wrongly considered (without giving any reasons) and despite the incidents noted in the IT1 and Mr Saleh's witness statement that the unfair dismissal complaint should not go to a full hearing. The good reasons he had advanced to the Employment Tribunal for extending time were (1) family illness, (2) the length and complication of the IT1: although a form could have been put in within the time limit it would have been brief and inadequate, (3) the needs for religious observance.

11.5
The entire complaint of racial discrimination was presented in time and, even if not, should have been permitted to proceed to a hearing. There was continuing discrimination against Mr Saleh as a strict orthodox Jew over several years leading up to dismissal. The Freshwater Group operated a policy of keeping obviously Jewish employees out of contact with the public or posts in which there might be publicity. There was a glass ceiling for Jews, especially those who were orthodox. 

11.6
The Tribunal had correctly exercised its discretion to allow the remaining part of the race discrimination claim to go to a full hearing.

Highdorn's case

12.
On behalf of Highdorn  Mr Simon King submitted:

12.1
There was an unequivocal dismissal on 18 January. Unlike the Drage case, where the decision was not an unequivocal dismissal to take effect before any appeal process was exhausted and where the terms of the contract expressly provided that the dismissal would not take effect pending the appeal, in this case there was no such term and there was an unequivocal dismissal.

12.2
Estoppel has no place in determining the "effective date of termination" ("EDT") from which under section 111 of the Employment Rights Act 1996 the period is calculated during which a complaint of unfair dismissal must be presented. In the case of a dismissal without notice the EDT is defined by section 97(1)(b) as "the date on which termination takes effect". That date cannot be varied by an estoppel arising from the conduct of one of the parties. It may be that conduct will lead to circumstances in which the Tribunal might hold that it was not reasonably practicable for the employee to present his complaint within the three month period, but that is a different question.

12.3
The Tribunal was correct to say there was no reason shown why it was not practicable to lodge an unfair dismissal complaint within three months, nor was there any evidence to show that Mr Saleh had been led to assume, or acted on the assumption, that his three month period ran from 13 March and not from 18 January.  

12.4
There was in any event no basis advanced to the Tribunal on which it could have held that it was just and equitable to allow a race discrimination claim based on events not connected with the dismissal to go to a full hearing. The events specified in the claim went back to before 1995 (eg the provision until after protests in 1995 only of funds for "an Xmas meal" at a non-Jewish venue without compensation to Jewish member of staff) 

12.5
The Tribunal was wrong to extend time in respect of the race discrimination claim in connection with his dismissal. The claim was completely unparticularised. The reason why Highdorn could not say whether it would be prejudiced by an extension of time was that it could not know what evidence it would have to adduce to defeat the claim until it knew what the claim actually was. In any event, as Post Office v Adekeye [1997] ICR110 makes clear, events post-dismissal cannot found a claim for race discrimination.

Discussion
13.
We were referred to a substantial number of cases on the question of whether Mr Saleh was still an employee between January and March. The principles however are now clear enough, at least so far as the present case is concerned, and particular examples do no more than illustrate the rules.  We think we can take the law so far as necessary for this case from the decision of the Court of Appeal in Drage. It was suggested by Mr King in his skeleton argument that Drage might have been decided per incuriam because Batchelor v BRB [1987] IRLR 136 appeared not to have been cited. Whilst it is true that the decision was not cited, it seems unlikely that the Court were not aware of it and in any event when one looks at the two cases together, there is no inconsistency between them.

14
We take the position to be as follows:


(1)
Where there is provision for an internal appeal against a disciplinary decision to dismiss, the employee may be dismissed with the possibility of reinstatement or suspended with the possibility of the proposed dismissal not being confirmed and so the suspension coming to an end.


(2)
The terms of the initial disciplinary decision will be of great importance, but it has to be construed in its contractual context.


(3)
A wrongful dismissal is still a dismissal, but a court will be slow to decide that an employer has dismissed in breach of contract.

15.
In the present case the contract between the parties (as found by the Employment Tribunal) envisaged that an employee might either be dismissed by the original disciplinary panel with the possibility of the dismissal not being confirmed or that he might be suspended pending the outcome of his appeal. The terms of the letter of 18 January 2001 were unequivocal. There was no contractual context which could give rise to even a hint that the letter did not amount to an immediate dismissal. The events after the dismissal which were more consistent with there having been only a suspension could not alter the fact that there was a dismissal. In any event, the evidence was that the most significant of them, the continued payment of wages, was explained as being done ex gratia because it was felt to stop pay pending the appeal would merely lead to more acrimony and further allegations of discrimination and because the decision to dismiss might be reversed on appeal. The Tribunal was right in law in coming to the conclusion that the letter of 18 January effectively dismissed Mr Saleh.

16.
Events subsequent to the dismissal did not amount to any unequivocal representation by Highdorn that it was treating Mr Saleh as only being dismissed on 13 March. There were inconsistent statements and actions. Apart from the ex gratia payment of salary (with its attendant documentation of payslips and the like) there was Mr Hedden's letter of 31 January with its expression "to minimize the period of suspension". Later on in the same letter he wrote: 
"It is correct that the decision to terminate Edward's employment took effect on 18th January 2001. Since this decision can be reversed on appeal, however, Edward will continue to receive his pay and other benefits pending my decision."
Clearly Mr Saleh did not take this as a representation that he was only suspended and not dismissed since it was after this that he wrote on 21 February: 
"However, because he did issue a Notice terminating my employment on that date, my rights to an Employment Tribunal remedy run from 3 months from this date."
Similarly an e-mail dated 2 February 2001 on which he relied did not carry the clear message he suggested. It was from the Personnel manager in response to a request to collect his personal possessions, and contains the passage:

"However I am aware that you have exercised your right of appeal against your dismissal, and as it is possible that the decision to dismiss you could be reversed on appeal, I wonder if all this is a bit premature."
The P45 showing the determination date as 13 March was itself enclosed with a letter which described 13 March as: 
"being the date on which the termination of your employment was confirmed following the dismissal of your appeal".
None of this could found an estoppel, even if there had been evidence before the Employment Tribunal (which there was not) that Mr Saleh had acted on the basis that the time for applying to the Employment ran only from 13 March.

17.
The Herbert Smith letter of 22 May 2001 following the dismissal of the appeal containing the passage: 
"You were dismissed on 13th March 2001 for gross misconduct. You are not therefore entitled to payment in respect of any notice period" 
falls into a different category. By the date of the letter more than three months had passed since 18 January, so Mr Saleh cannot claim to have been acting on the basis of any representation in the letter in failing to make a complaint within three months of his dismissal.  

18.
In our judgment in any event the doctrine of estoppel has no relevance. In the case of a dismissal without notice the EDT is defined by section 97(1)(b) of the Employment Rights Act 1996 as "the date on which termination takes effect". The complaint of unfair dismissal must be presented within three months of that date under section 111. That date cannot be varied by an estoppel arising from the conduct of one of the parties.

19.
It would be possible to pray in aid matters such as these in support of a submission that time should be extended under section 111(2)(b) of the Act: see Palmer v Southend-on-Sea BC [1984] ICR 372. But here the material was all before the Employment Tribunal, and it was noticeable that it was not suggested either to the Tribunal or to us that any of these matters were the cause of the application being out of time or that they rendered it impracticable to make the complaint in time. The reasons given were simply family illness, religious observances and the length and complication of the IT1 eventually produced. Not surprisingly the Tribunal took the view that it had not been shown that it was not reasonably practicable for Mr Saleh to present his complaint within 3 months of 18 January. It is very seldom that an Employment Appeal Tribunal will interfere with the exercise of such a discretion by an Employment Tribunal. The view the Tribunal took was one it was perfectly entitled to take and with which we cannot interfere.

20.
Different considerations apply to the race discrimination claims. Under section 68(1) of the Race Relations Act 1976 the three month time limit begins when the act complained of was done. Mr Saleh asserts that the non-dismissal discrimination claim was based on a series of acts of discrimination against him as a Jew during his seven years of employment with the company. It was suggested on his behalf that the discrimination in a company which is Jewish-owned was arose primarily from his overt Jewishness, he being an orthodox Jew, and a desire in the company to present an "white anglo-saxon" image to the outside world and that "no religious Jew could ever be promoted to these front-line positions". This suggests that his complaint may in reality be one of religious discrimination (which is not at present actionable) rather than racial discrimination (which is). Be that as it may, the alleged discrimination was particularised in thirteen paragraphs at pages 29 and 30 of paragraph 11 of his IT1. At the latest this discrimination in the course of his employment (as opposed to in the course of his dismissal) must have ceased at the time he was suspended on 13 November 2000. The Tribunal said that it "was given no reason why it should consider it just and equitable to extend the relevant time limit in respect of matters unconnected with the dismissal". Accordingly it refused to do so.

21.
Before us it was suggested that the reason was that it would have been difficult for Mr Saleh to make a complaint whilst he was still employed. It was not suggested that the point was made to the Employment Tribunal. It does not appear in the witness statement which Mr Saleh produced before the Employment Tribunal or his skeleton argument. Whether or not the point was in fact raised, every Tribunal is aware of the problems involved in a continuing employee in making a discrimination claim against his employer. There was no suggestion of any other reason for being given for it being just and equitable to extend the time limit to make discrimination claims going back over several years. In these circumstances the Tribunal was entitled to take the view that, no reasons having been given to them why it was just and equitable to extend the time limit, it should not be extended.

22.
So far as Highdorn's appeal against the extension of time for the dismissal related discrimination claim is concerned, the Tribunal records that it had the decision of the Court of Appeal in Post Office v Adekeye [1997] ICR 110 cited to it. It does not record how in the light of this authority it considered that events after 18 January 2001 (the date of dismissal) might have founded or affected a discrimination claim. It may be that this indicates an error of law. We do not however have to resolve that conundrum. The Tribunal's basis for considering it just and equitable to extend time for this claim was that "there was an element of ambiguity about his precise relationship with the company in the period to 13 March", and that Highdorn "was unable to specify any particular detriment to it if the period was extended".

23.
It is not clear to us how the supposed ambiguity in the relationship could have been a basis for extending time. We can see the argument for saying that it might be just and equitable to extend time where the employee is alleging a discriminatory dismissal but there is still an internal appeal process in progress which might result in reinstatement, but that does not appear to have been what the Tribunal had in mind. We do not however have to reach a concluded view as to whether this passage in the decision indicates an error of law because of the remaining point.    

24.
There is nothing in the IT1 or in the witness statement of Mr Saleh which was before the Employment Tribunal which identifies anything that might be an act discrimination in connection with his dismissal. There is no indication what were the acts of discrimination intended to be relied on in connection with Mr Saleh's dismissal. In these circumstances Highdorn could not identify the case it had to meet and so plainly could not identify what if any detriment it would suffer if an extension were granted. In our judgment the Tribunal was wrong in principle in allowing an extension of time so that an entirely unparticularised claim could be pursued. It could only properly have exercised its discretion to extend time if it could identify the matters which were to be the subject of complaint in the proceedings. On the material before it, it could not do so. In our judgment in those circumstances the Tribunal could not properly have decided it was just and equitable to extend time and for that reason this part of the Tribunal's decision ought to be set aside.

Conclusion

25.
For the reasons given above we have concluded that Mr Saleh's appeal should be dismissed and Highdorn's appeal should be allowed. It follows from that the Employment Tribunal has no jurisdiction to hear the Mr Saleh's complaint  of race discrimination and his complaint should be dismissed.
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