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MR RECORDER LANGSTAFF QC:
This appeal, and cross-appeal, raise an interesting question as to the meaning of ‘detriment’ and the scope of ‘less favourable treatment’ under the Race Relations Act 1976. They arise out of a decision of the London (North) Employment Tribunal, promulgated on 14th May 1999. By that decision, the Employment Tribunal (i) found that the appellants’, the London Borough of Ealing [‘Ealing’] had discriminated on the grounds of race against the respondent, Mrs B Garry, and (ii) rejected Mrs Garry’s complaint that she had been unfairly dismissed by Ealing. There is no appeal against the latter finding.

1.
The finding of discrimination by Ealing against Mrs Garry arose out of the conduct of investigations, which concerned her, into the possible abuse of public funds. She was employed as a Housing Benefits Rents Team Manager for just over seven years. In 1996, the manager of Ealing’s Housing Benefit Investigation Team was told that Mrs Garry had, whilst employed by the London Borough of Camden prior to beginning with Ealing, been the subject of investigation in respect of housing benefit fraud. 

2.
The Employment Tribunal concluded, in paragraph 27 of their extended reasons, that in circumstances where an employee was concerned with financial matters, in particular housing benefit, and they themselves were alleged to have been involved in housing benefit fraud, it was appropriate for an investigation to be carried out. 

3.
Thus, irrespective of Mrs Garry’s race, they found that an investigation would have commenced. However, the Employment Tribunal heard evidence from Mr Bailey that there were two types of investigator. One type had financial targets, and therefore conducted investigations on a time-limited basis. The other undertook “special investigations”, which were “larger scale” and in respect of which there was no restriction by reference to the need to meet targets, and hence no necessary time limit. 

4.
The investigator appointed in respect of Mrs Garry was Ravinder Singh, who was a special investigator. 

5.
Thereafter, the chronology is of importance. In March 1997, Mr Singh received information which suggested that Mrs Garry had made applications for a tenancy incentive scheme grant from the Paddington Churches Housing Association. In respect of that application, Mrs Garry failed to declare (as she should have done) that she already owned properties in Tottenham. Her husband made a similar mistake in applying for a mortgage in relation to the same property from a bank. Mr Singh concluded on 10th March 1997 that the application by Mrs Garry for the grant had been fraudulent. [We note that at paragraph 31 of its extended reasons the Employment Tribunal implicitly accepts that that conclusion was reasonable, for the conclusion to which the tribunal itself came was that it could not accept Mrs Garry’s assertion that she had completed the applications for such a grant innocently.]

6.
It was not until 9th May 1997 that Mrs Garry became aware that she was under investigation. On 30th June 1997, she was interviewed by an officer from the Internal Audit of Ealing. At the conclusion of the interview, he told Mrs Garry that the findings would be reported to management.

7.
On 4th August 1997, the audit officer and Mr Singh reported in writing to Mr Dallison, Director of Regeneration and Housing for Ealing. 

8.
Sometime probably shortly after 4th August 1997, Mr Dallison concluded that there was insufficient evidence to require a disciplinary hearing in relation to Mrs Garry’s employment. He did not, however, tell Mrs Garry of his decision. Nor did he tell Internal Audit. Nor he did he tell Mr Singh. 

9.
On 28th May 1998 Mrs Garry wrote to enquire what had happened to the enquiry. She wrote a further letter on 27th July, and was told a day later that no further action was to be taken.

10.
Shortly before the commencement of the investigation by Mr Singh into Mrs Garry’s alleged Housing Benefit fraud another Nigerian, Ben Okeye, had been dismissed from employment following a widespread investigation into such fraud. The investigation into his fraud had been large scale. The decision that Mr Bailey made to appoint a special investigator was recorded in these terms by the Employment Tribunal: -

“Thinking he was about to face another large scale Housing Benefit fraud enquiry, he allocated the matter to one of his senior investigators, Mr Singh, who was to be nominated as a person to investigate large scale fraud.”

11.
The task the Employment Tribunal posed itself was (at paragraph 17): -

“… to decide on the basis of those facts whether the investigation was commenced, continued and/or conducted for the purposes of resolving outstanding issues relating to the honesty and integrity of an employee of the London Borough of Ealing or was the investigation started, continued and/or conducted because there was stereo-typing that Nigerians are likely to be involved in Housing Benefit fraud.”

12.
The Employment Tribunal found:-

(a)
Mrs Garry had not been discriminated against by her line manager, Nancy Ghazi (she had made allegations to this effect);

(b)
Mr Dallison had been wrong not to have advised either Mrs Garry or Audit of his decision not to take disciplinary action against Mrs Garry, but the tribunal concluded that he had not discriminated against her on the ground of her ethnic origin. It was simple error, amounting to incompetence but not discrimination.

(c)
The delay between the conclusion reached by Mr Singh on 10th March 1997, and the interview of Mrs Garry on 30th June 1997 arose from Mrs Garry’s absence from work rather than from any discrimination against her;

(d)
the interview on 30th June 1997 was properly conducted, and addressed the issues of the tenants incentive scheme. 

13.
However, the tribunal found in paragraph 27 also that:-

“… At the time that [Ealing] received the referral about [Mrs Garry], all they were aware of was that there was an issue about Housing Benefit fraud falling outside their area. If that were the only query there would be no reason for [Ealing] to have allocated anything other than one of their normal officers to investigate this matter. Why therefore should Ravinder Singh who is one of the special investigators to look at large scale fraud be appointed to look at this matter when the referral related only to two properties outside the London Borough of Ealing. No plausible explanation was given on this matter. The Tribunal therefore concluded that it must be that [Ealing] assumed [Mrs Garry] was Nigerian this was likely to be a much bigger scale inquiry and therefore allocated a special investigator to the matter. This is an assumption based on stereo-typing. It is a matter that arises from her ethnic origin.” 

(The tribunal went on to say that it was satisfied that an investigation into the circumstances surrounding Mrs Garry’s properties would have taken place in any event.) In paragraph 30 of its findings, the tribunal concluded that up until the report of 4th August 1997, and its consideration by Mr Dallison, the conduct of the enquiry was no different than it would have been had an ordinary, rather than, special investigator been appointed. However, it then made the following significant findings of fact, which we have extracted from paragraph 30:-

“… but for the fact this investigation was being conducted by somebody who did not have fixed targets to meet and that only because [Mrs Garry] was Nigerian, the investigation would then” [i.e. immediately after 4th August 1997] “have concluded. … The purpose of the investigation had started off as a Housing Benefit fraud investigation, veered off to become an investigation into the Tenants Incentive Scheme. On concluding that matter there appears to have been no one who questioned what was the purpose of continuing and the authority to continue the investigation. Had there been an officer appointed who was being properly supervised this would not have happened. However, as the assumption appears to be made that this was a large scale fraud, the investigation was allowed to drift on with [Mrs Garry] being left unaware of what was happening. It is at this point that the Tribunal finds that [Mrs Garry] suffered a detriment. Prior to the decision being made by Mr Dallison, the events were those that would happen in any event regardless of who had been appointed to investigate. However had the assumption not been made at the outset, in relation to the nature of the investigation, the matter would have been reviewed; it would not have been found to be financially worthwhile to proceed with the investigation as targets would be missed and [Mrs Garry] could have been told quickly what the outcome was. From that point onwards however an investigation continued, [Mrs Garry] was not aware of what was happening and this was something that would not have happened but for the fact that she was Nigerian. The Tribunal therefore concludes that the manner in which the investigation was started and continued up until the time that Mr Dallison was able to take a decision about the disciplinary action was not a matter where she was treated to her detriment because of her ethnic origin. The person appointed to conduct the investigation was a matter that related to her ethnic origin but that this did not act to her detriment until such time as the proceedings would normally have come to a conclusion i.e. when Mr Dallison had made the decision not to take the matter any further internally. From that point [Mrs Garry] was the subject of a detriment within the meaning of section 4(2)(c) of the Race Relations Act 1996. She was not aware of the on-going investigation which should have terminated at a much earlier date.”

14.
For the appellant, it is argued that the Employment Tribunal were not entitled to conclude that there was any discrimination against Mrs Garry on the ground of race. For Mrs Garry, it is argued by way of cross-appeal that the tribunal misdirected themselves in law as to what constituted a detriment to Mrs Garry; that it erred in finding that even though there had been discrimination on grounds of ethnic origin in the commencement of the enquiry into Mrs Garry, it was not unlawful because the outcome would have been the same, absent discrimination; and that since she was found to have been reasonably disadvantaged in her working conditions in the latter half of the investigation, there was no basis for holding that she had not so been in the earlier part of the investigation.

15.
We should like to express our gratitude for the thoroughness, clarity, and skill with which the submissions were advanced for both parties. Mr Egan, for Ealing, supported his appeal by pointing to the fact that there had been a clear, cogent and obvious explanation why Ravinder Singh had been appointed to the investigation. This was because Mrs Garry was an employee. It was common ground between the parties that the normal run of Housing Benefit investigations related to tenants, and not to officers. Inevitably, the position of an officer was more serious. There was thus good reason for a special investigator being appointed in the first place. It was the incompetence of Mr Dallison that was the cause of the investigation continuing, and nothing to do with the race of Mrs Garry. He accepted that there had to be an explanation as to why the decision made by Mr Dallison had not been communicated to Mrs Garry, and that the manner of the investigation had been less than satisfactory, with confusion as to who had overall responsibility. However, the Employment Tribunal had examined those issues, and accepted that there was a plausible and honest explanation for both, even if it reflected little credit on the competence of management at Ealing.

16.
The inference which the tribunal had drawn, linking the appointment of Mr Singh to an assumption based on stereotyping had no proper basis to support it. It was not an inference that could properly be made. 

17.
Ms Omambala who appeared for Mrs Garry maintained that the tribunal were entitled to conclude as they did in respect of the appointment of Mr Singh. She pointed to the fact that none of the witness statements disclosed the reason ultimately advanced by Ealing for failing to inform Mrs Garry of Mr Dallison’s decision, nor did they reveal the ongoing nature of the investigation which consequently resulted. The tribunal had been entitled to draw the inference that a stereotypical assumption had been made, given the considerable documentary material which was before the tribunal relating to the investigation, in which it was clear that the focus of it was into tenants with Nigerian names, and into Nigerian tenants. It was difficult to understand why Mr Bailey should, on the basis that he had been told “there were some questions to be asked” relating to Mrs Garry, arising from a time before 1991, have thought that he was about to face “another large scale Housing Benefit fraud enquiry”, if it were not for the fact that Mrs Garry was Nigerian as had been Ben Okeye. 

18.
In reviewing the arguments in respect of this part of the appeal, we confess our surprise that no clear recognition is given by the Employment Tribunal to the fact that Mrs Garry was an employee, engaged in considering applications for Housing Benefit. We would have expected that allegations against an employee might be treated as requiring a more senior investigator than might investigations into possible abuse of the system by tenants. The repercussions might be far greater. If an inference had to be made as to why it was that a senior investigator was appointed, the more obvious and compelling inference in the circumstances would have been that Mrs Garry was an employee and a manager, rather than that she was a Nigerian. The power to draw inferences is to draw such inferences as are reasonable. We do not regard the extensive case law on the power to draw inferences (as to which we were referred to Zafar v Glasgow Corporation) permits an inference to be made which is the less likely of two possible inferences from the primary facts that have been found.

19.
However, we have been persuaded by Ms Omambala that there was some material before the Employment Tribunal which was capable of supporting the inference it drew. We have reminded ourselves of the test of perversity, the various expressions of which are expounded by the Employment Appeal Tribunal (Mummery J presiding) in Stewart v Cleveland Guest (Engineering) Ltd [1994] IRLR 400, at 443. An appropriate phrase to summarise the test is that this tribunal cannot interfere with the reasoning of an Employment Tribunal unless it considers that the conclusion to which it has come is “wholly impermissible.”

20.
Although we have already expressed our reservations about whether we, ourselves, would have drawn the same inference in the circumstances, we cannot say that the inference was in the circumstances one which it was wholly impermissible to draw. We have to remember that we did not see the witnesses, nor have before us the range of documentary material which the tribunal had. Accordingly, we consider that we should turn to examine the question whether there was, in the circumstances of the case, any detriment to Mrs Garry arising from the different treatment of her by Ealing on the ground of her race.

21.
Race discrimination is defined by section 1 of the Race Relations Act 1976 as follows (so far as material):-

“(1)
A person discriminates against another in any circumstances relevant for the purposes of any provision of this Act if-

(a)
on racial grounds he treats that other less favourably than he treats or would treat other persons …”


The word ‘detriment’ does not appear in section 1(1)(a). However, section 1(1)(a) may be be analysed into two concepts, for the purposes of application. First, there must be different treatment on the grounds of race. Secondly, that different treatment must be less favourable than the treatment afforded to someone of a different race. Different treatment, which is no less favourable, does not amount to discrimination. However, once there is different treatment, and it is shown that the difference arises because of race, it will in practice be a rare case in which the differential treatment may properly be said to be no less favourable. 

22.
The word ‘detriment’ occurs, so far as relevant to the present case, in section 4 of the 1976 Act. Subsection (2) provides:

“It is unlawful for a person, in the case of a person employed by him at an establishment in Great Britain, to discriminate against that employee –

…

(b)
in the way he affords him access to opportunities for promotion, transfer or training, or to any other benefits, facilities or services, or by refusing or deliberately omitting to afford him access to them; or

(c)
by dismissing him, or subjecting him to any other detriment.”

23.
Put baldly, Mr Egan’s main submission on this aspect of the appeal is that if one accepts that there was different treatment of Mrs Garry because of her race, nonetheless it was no less favourable, and it any event did not give rise to any detriment within section 4(2)(c). 

24.
The Employment Tribunal expressed their finding as to ‘detriment’ in three short, but difficult passages. At paragraph 30 it is said:-

“… [Mrs Garry] was the subject of a detriment … she was not aware of the ongoing investigation which should have terminated at a much earlier date.”


This appears to define the detriment in terms of Mrs Garry’s lack of awareness of the ongoing investigation. Earlier in paragraph 30, the tribunal had said:-

“… an investigation continued, [Mrs Garry] was not aware of what was happening and this something that would not have happened but for the fact that she was Nigerian.”


Here, the tribunal might have been referring to the lack of awareness, but alternatively, might have been referring to the continuation of the investigation as that which, but for her race, would not have occurred. Thirdly, in conclusion at paragraph 36(1) the tribunal said:-

“[Mrs Garry] was the subject of discrimination on the grounds of her ethnic origin because the investigation that was commenced into her circumstances continued way beyond a date where it should reasonably have been concluded.”


Here the focus appears to be the continuation of the investigation, rather than Mrs Garry’s state of awareness of it.

25.
The reason the investigation continued, the tribunal had found, was two-fold. One reason was the failure of Mr Dallison to inform the investigation team of his decision that disciplinary proceedings would not be appropriate. His failure to do so was not discriminatory. The second reason was the appointment in the first place of a special, rather than ordinary investigator. A special investigator would continue without the constraint of review, or the need to achieve financial targets, which would have caused an ordinary investigation to stop. Such an appointment amounted to different treatment (the tribunal found): but was the tribunal entitled to regard it as detrimental?

26.
It was common ground that the likely extent of the “continuing” investigation was a few phone calls, possibly only a couple made by Mr Singh after 4th August 1997. No other substantive step was in evidence, and even to find that it extended as far as that depended upon a wide reading of Mr Singh’s witness statement. In D’Souza v Automobile Association [1986] ICR 514, the Court of Appeal reviewed those authorities which had considered the meaning of ‘detriment’. The Court of Appeal (per May LJ, Slade and Neill LJJ concurring) regarded detriment as equating to “disadvantage in the field of the employment of the complainant”. Thus, (at p. 522G-H):-

“Racially to insult a coloured employee is not enough by itself, even if that insult caused him or her distress; before the employee can be said to have been subjected to some “other detriment” the court or tribunal must find that by reason of the act or acts complained of a reasonable worker would or might take the view that he had thereby been disadvantaged in the circumstances in which he had thereafter to work.”

27.
Mr Egan also sought to persuade us that the tribunal erred in law in failing to make a comparison between the treatment accorded to Mrs Garry and that accorded to an appropriate comparator, in deciding whether or not Mrs Garry was placed at a disadvantage inherent in the word ‘detriment’. Such a comparison was required, he said, by the case of Mecca Group v Chatprachong [1993] ICR 688. That case was a case in which an employee of Thai origin complained that he had not been given sufficient access to opportunities to gain promotion as a Gaming Manager, so that he might convert his junior “green certificate” into a more senior “grey” certificate. The Employment Appeal Tribunal held in that case that the Industrial Tribunal was in error in failing to make a comparison between the treatment accorded to the applicant and that accorded to an appropriate comparator. There was no evidence that any other actual comparator would have been treated in the advantageous way in which the applicant/employee contended he should have been and thus the Employment Appeal Tribunal found that the complaint of racial discrimination was not made out. 

28.
We reject this additional argument of Mr Egan. There is a difference between a case in which an employee claims that because of discrimination against him he has been denied a potential benefit to raise him above the norm (in such a case, depending on the circumstances, it may well be incumbent upon an Employment Tribunal to consider an actual comparator) and a case where a disadvantage is alleged to have been imposed, reducing the employee below the norm. This is, in any event, a case in which different treatment on the grounds of race is implicit. The tribunal inferred that racial stereotyping had occurred. Because of that racial stereotyping, they concluded that a particular course had been taken. We do not think that the law requires that in such a case the employee must point to another employee, of different race, to demonstrate that in the absence of stereotyping the disadvantageous treatment did not occur.

29.
In short, we think that the question “but for her race, would Mrs Garry have been treated as she was” was answered by the Employment Tribunal, and that they were entitled to answer it in the way that they did.

30.
That, however, does not dispose of the question whether in the present case there was an actual detriment. 

31.
We consider that it must be difficult in any case to say, as the tribunal appear to have said, that the lack of awareness of steps being taken that might (but do not in the event) result in disadvantage can be said to be itself a detriment or disadvantage. The adage, “ignorance is bliss” is realistic in such a case. As one of the members of the tribunal observed in the course of argument, if a tax payer is aware that the Inland Revenue has begun an investigation into his affairs, he might well be seriously worried. If, however, he learns after the event that they have conducted such an investigation, but it has led to no charge or penalty, he would in the event be very much less concerned, and possibly even relieved. 

32.
Moreover, here, Mrs Garry had not known until May 1997 of the investigation into the tenancy improvement grant applications. It appears that she did not know before 4th August 1997 about the investigation into Housing Benefit abuse. The fact that she continued not to know after 4th August that which she did not know before is difficult to describe as an additional detriment. 

33.
Ms Omambala accepted that it was difficult to rationalise the finding of the Employment Tribunal in respect of discrimination. Asked to identify the detriment, she defined it as an awareness in senior colleagues that the investigation was continuing, which might have led to some adverse treatment of her. None, however, was proved. Her lack of awareness (which is what the tribunal appeared to have focussed upon) was in itself, she maintained, a detriment. She suffered distress when she discovered (as late as the hearing before the Employment Tribunal) that the investigation had continued, even in the desultory manner that we have described. Mr Egan’s response to that was that there was no evidence before the tribunal of such distress, nor record of it in their findings.

34.
We are conscious that the question whether or not certain treatment is less favourable within the meaning of section 1 of the 1976 Act, and the question whether, if it is less favourable, it constitutes a detriment within the employment context, are ultimately questions of fact. We cannot interfere with a finding of fact unless there is no reasonable basis upon which the Employment Tribunal could reach the conclusion it did. However, try as we can, we can find no reasonable basis for thinking that there was in the circumstances as found by the Employment Tribunal anything that could realistically be described as a detriment to her arising out of her lack of awareness of the continuation of the investigation. This is so even if we were to assume that the continuing investigation, minimal as it was, amounted to less favourable treatment on the grounds of race because of its genesis as described by the Employment Tribunal.

35.
Just as in D’Souza v Automobile Association there had to be some practical manifestation of the effect of racial abuse, in the employment context, if it were to constitute a detriment, we consider that there would have to have been evidence before the Employment Tribunal from which it could conclude that the lack of awareness of Mrs Garry had actually caused her some disadvantage. There was no evidence of any. We would be surprised if there were. Accordingly, we conclude that the tribunal failed to identify anything that could truly be called a detriment to Mrs Garry or (if they intended to say that the lack of awareness was such a detriment) reached a conclusion which they could not reasonably do on the evidence that they accepted.

36.
This appeal must therefore be allowed. 

37.
The cross-appeal seeks to argue that the detriment in a lack of awareness of the investigation post 4th August 1997 should not have been so limited, but consisted of the lack of awareness of the investigation into Housing Benefit fraud throughout its entire course. Since this investigation was, the Employment Tribunal found, commenced for reasons other than Mrs Garry’s racial origin, that argument must fall. We therefore dismiss the cross-appeal.

38.
We have considered whether we should remit the matter in the light of our decision, for a freshly constituted Employment Tribunal to consider whether there was or was not any detriment arising out of the different treatment of Mrs Garry and those of non-Nigerian origin. We do not think that this is an appropriate case in which to do so, despite Ms Omambala’s invitation to us. The burden of proof of less favourable treatment on the one hand, and detriment on the other both lie upon the employee. It has not been suggested to us that any further evidence would be available that was not before the Employment Tribunal, or before us. We have been shown nothing that we would regard as amounting to any realistic detriment to Mrs Garry. 

39.
Accordingly, we shall allow the appeal against the finding by the Employment Tribunal that Ealing discriminated against Mrs Garry in its treatment of her in employment, and substitute an order dismissing her claim.

11
( Copyright 2000

