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LORD JOHNSTON:

1. This case has a protracted history arising out of the redundancy of the appellant from his employment with the respondents with the collapse or disappearance of Strathclyde Regional Council and the subsequent local Government reorganisation that followed.  A number of issues were canvassed before the Tribunal at two separate hearings but by the time the matter reached us, there were only two live issues, one relating to a claim for breach of contract in respect of the failure of the employer to pay enhanced redundancy payments and, secondly, and quite separately, an allegation of bias in two separate respects.

2. Until the termination of his employment, the appellant was employed by the respondents in relation to the Unemployed Community Resource Centre, which operations were run by the respondent who was accordingly his employer but funded by a grant from Glasgow District Council for which the employer made application.  It was the decision of the Council to cease making the grant that led to the termination of the appellant’s employment.

3. The contention that was advanced before the Tribunal and was renewed before us, was simply that having regard to the terms and conditions of the appellant’s contract of employment with the respondent, which were expressly related to the terms and conditions of employment to be found in both the bundle containing same with regard to the employees of Glasgow District Council and a small red book which was said to be a summary of those terms and further having regard to the fact that there was in existence, prior to the termination of the appellant’s employment, a Statutory Instrument empowering the local authority to pay enhanced redundancy payments such should be applied or should have been applied also to the appellant.  The contract, it was stated, he had with the respondents, demanded parity and equality with employees of the local authority and that included a right to enhanced redundancy payments.

4. The decision of the Tribunal in this respect is as follows:-

“We also dismiss the applicant’s claim for breach of contract and enhanced redundancy payments.  The terms of the applicant’s contract of employment are clearly set out in production 1R1 and 1R2.  At no time was the provision relative to redundancy varied and its terms are clear and explicit.  Whatever language was used by the respondents in applications for grants including the use of such words as “parity” and “terms and conditions” that was a matter of language used between themselves and the funding authority.  It focused on claiming increase of grant relative to a comparison of salaries applicable to grade AP5, pensions, national insurance and car allowances.  It was never the intention of the respondents in seeking equal financial terms for salary to alter the applicant’s conditions of service relative to the provisions for redundancy.  The applicant’s Union themselves were responsible for concluding the terms and conditions and never at any stage sought to include that as a condition.  Moreover we noted that the purpose was to ensure that the applicants conditions of service when applying for grants were the equivalent to circumstances pertaining not only in the District Council but also as applied to all employees originally engaged under the Urban Aid Programme including employees of the Unemployed Community Resource Centres themselves none of these were local Government employees.  It followed that, if the applicant was correct, such employees of the unemployed community resource centres would also have been entitled to enhanced redundancy terms.  That decidedly was not the case.  Further more we noted that while the 1994 Regulations were effective from 28 December 1994 and the 1995 Regulations effective from 6 May 1995, the applicant’s terms and conditions were not issued until January 1996.  How then could it be argued that these Regulations had served to alter his terms and conditions.  Decidedly they could not and were not incorporated either expressly or implied into the applicant’s contract of employment.  The applicant himself admitted in evidence that he had become aware of the existence of the regulations sometime in 1995 yet at no time throughout his period of serving notice did he or his trade union representative seek to challenge the basis on which his redundancy payment was calculated (i.e. statutory provisions). There was no contractual relationship between the city Council and the applicant.  The applicant’s contract falls to be construed within the four corners of his Terms and Conditions as set out in 1/R/1 and the Handbook 1/R/2 and nothing else.  The terms therein relating to redundancy are clear ad explicit.

The unanimous decision of the Tribunal is that there was no breach of contract on the part of the respondents which entitled the applicant to enhanced redundancy payments based on the Local Government Regulations.”

5. Mr Grant-Hutchison responded to the points made by Mr McCrossan, who appeared for the appellant as set out above, by simply submitting to us the Tribunal had reached the correct decision.  For a right to enhanced redundancy payments to exist it had to be found expressly in the contract between the employer and the employee and the position which might obtain to employees of the local authority was nothing to the point.  The Tribunal therefore had reached a correct decision.

6. We are entirely satisfied this is correct and we are fortified in this decision by reference to the case of Quinn & Ors v Calder Industrial Materials Ltd [1996] IRLR 126 which seems to us to be precisely in point with regard to the question of terms and conditions of employment.  There is a superficial attraction, based not least on equity, that given in terms of his own contract, under reference to pages 65 and 72 of the bundle, there is an express incorporation of a number of aspects of the contract with the local authority employees, by simple reference to the handbook, equity demands that this should also apply to enhanced redundancy payments but the right to such must be found within the contract and as the Tribunal points out there is no such entitlement therein.

7. The appeal in this respect is therefore refused.

8. Mr McCrossan’s points with regard to bias related first of all to a member of the Tribunal, Mr Carty, who it is said, had a long relationship with one of the witnesses, Mr Stark, by reference to the fact that they served for many years together on various committees of the Scottish Executive of the Labour Party.  It was also said that as an ex-trade union official he might have a financial interest in whether or not the respondents had to pay or make enhanced redundancy payments.  The matter was not raised at the time although it was subsequently brought to the attention of the Tribunal Chairman at a request for a review.

9. Mr Grant-Hutchison referred to various cases to try and establish what might constitute bias but we do not consider it is necessary to consider those in any detail having regard to the fact that the issue that was being determined in this case was one of law relating to the terms of the contract in the respect that it is now before us and cannot therefore on any view admit a possibility of bias having any practical effect.  In any event, however, we are not satisfied that the nature of the relationship that was demonstrated to us between Mr Carty and Mr Stark was anything more than an association which falls well short of suggesting that there was any likelihood that such a relationship would have influenced the view of Mr Carty in coming to a decision in this case.

10. Finally, it was represented, that the Chairman having strong trade union connections as a solicitor had placed too much emphasis on the “evidence” of a Mr Doran who did not in fact give evidence, albeit matters relating to his part in the case particularly advice given by him as a trade union official to the appellant was relied upon by them.

11. There is nothing to this point since it does not bear any way on the point that now came before us in relation to the question of enhanced redundancy.

12. In these circumstances we consider any claim of potential bias is ill-founded and in any event is made far too late.

13. For these reasons this appeal is refused in every respect.
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