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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal inter alia that the respondent employee had been constructively dismissed which was deemed to be unfair.  The case was continued on the issue of remedy.

2. There was also a claim by the employee before the Tribunal in relation to underpayment of wages.  The Tribunal made an award of £1605 in this respect and no appeal is now taken against that decision.  The matter therefore focussed on the issue of constructive dismissal.

3. The narrative discloses that the respondent was employed as a salesman at a caravan site operated by the appellants.  It discloses that in fact the respondent had been underpaid in terms of wages for a period of time and had made continuing complaints to this effect.  It also discloses as far as the respondent was concerned, a problem that apparently existed between himself and another salesman, Mr McGugan, who he alleged was getting preferential treatment from a friend of his who worked as a receptionist, thus denying or reducing the opportunity of the respondent to effect sales and earn commission.

4. After narrating the facts, the Tribunal set out what is accepted to be the correct test in law on page 5 of their decision and thereafter proceeded to analyse the facts against that statement as follows:-

“a)
Their continued failure to pay the increases in wages and commission.

b) Their bringing in an additional salesman whilst he was off ill, thus affecting his ability to earn premium commission rates.

c) Failure to properly react to his complaints about Mr McGugan.

On the second of these issues, we are not clear that the applicant was entitled to regard himself as the sole salesman.  Other salesmen had been employed during his time with the respondents, and whilst his earnings might well be higher if he was on his own, there was nothing to indicate that he was contractually entitled to exclusivity.  However unreasonable the actions of the employer may seem, if they do not breach the contract of employment, they do not entitle the applicant to regard himself as constructively dismissed.

(Woods v WM Car Sales 1982 ICR 693 CA)

On the third issue, slightly different considerations applied.  The implied terms of mutual trust and confidence seemed to us to include an obligation on an employer to ensure that employees play fair by each other, on the principle that the employer is a vicariously liable for the actions of his employees.  So that, if the applicant was being cheated out of commission by Mr McGugan, and the respondents became aware of this and failed to correct the situation, on these facts, the applicant would be entitled to regard this as a material breach of his contract of employment.  However, the applicant produced no evidence of such actions, merely allegations of the existence of an opportunity to carry them out, and a financial motive for Mr McGugan to take that opportunity.  Mr McGugan denied such actions vehemently, and we found him credible in this respect.  If he maintained similar denials to the respondents (as the evidence indicated) it seems to us that in the absence of actual evidence of bad faith on his part, the employer has not committed any material breach if he allows the situation to continue.

On the first issue, there can be no doubt.  Failure to pay wages is a material breach of a contract of employment.

(Industrial Rubber Products v Gillon 1977 IRLR 389 EAT)

We do not believe that because the applicant did not immediately resign in consequence of the May and June failures to pay, he in some way is barred from resigning in response to the July failure.  The earlier failures were continuing, and were cumulative in effect. The sums involved were not small; and we accept the evidence of the applicant that he was, and remains, in financial difficulties, in which circumstances the shortfall might assume more importance.

Did the applicant resign in response to these breaches?  On the face of it, no.  His letter of resignation makes reference only to the Mr McGugan situation.  The applicant claimed that at the time he wrote this letter, he was suffering from stress and high blood pressure to (sic), and he was ashamed of the way in which the letter was written, in terms of its handwriting style.  The further refusal by Mr Whitlock to do anything about Mr McGugan was the last straw, following the failure to pay the increases a few days earlier.

On the evidence, and taking an overall view of the situation, we have come to the conclusion that the applicant did resign for a number of reasons and that the failure to pay wages featured high on that list.  He resigned only a few days after such a failure.  Although the failure is not specifically mentioned in the letter of resignation, the respondents were well aware of the applicant’s complaint about these continuing failures.  On the basis of the decision in Weathersfield v Sargeant 1999 IRLR 94, we conclude that it is not necessary for the respondents to be advised of the reason for the resignation.  We were satisfied that the applicant was not turning a blind eye to these failures, in the hope of some future beneficial settlement.  In the circumstances, we take the view that the applicant was constructively dismissed and that this dismissal was unfair.  As we have indicated, we have taken an overall view of the situation, as we are required to do in terms of section 98(4) of the Employment rights Act 1996.”

5. Mr Truscott, appearing for the appellants took no issue with the statement of the legal issues to be determined nor with the approach of the Tribunal up to and including the first sentence on the top of page 7 where they pose a question and answer it.  Mr Truscott took real issue however with the next paragraph which is the substance of the Tribunal’s decision.  He submitted that having answered the correct question in favour of the appellants the Tribunal went on to address the issue against their own view of the matter and effectively substituted their view as to what the reason for the resignation was on a question of causation between the resignation and the issue of failure to pay wages.  It was significant he submitted that with regard to the McGugan issue the Tribunal resolved that in favour of the appellants on a matter of credibility.  Mr Truscott maintained that the Tribunal had effectively applied a test of reasonableness or fairness going far beyond what they had to do on an issue of constructive dismissal at this stage of the process which was to determine the issue of causation.  That they had done in the negative with regard to the failure to pay wages.

6. Mr Bell represented himself and maintained that the wages issue had been at the bottom of the whole issue for months and had led to his ill health.  His resignation letter which made no mention of it was written under stress and should not be taken into account by the Tribunal or this Tribunal for that reason.  The Tribunal had therefore reached the correct decision on the facts and we should not interfere with it.

7. With some hesitation because we are not satisfied that across the piece the respondent was treated generously or even fairly by his employers, we consider that the approach of Mr Truscott is correct to the effect that the Tribunal have misdirected themselves on the final issue to be determined in this case which they had in fact already determined. In other words it is apparent to us particularly by reference to the phrase “taking an overall view of the situation” and “as we are required to do in terms of section 98(4) of the Employment Rights Act 1996” occurring on page 7 of their decision, this points to the Tribunal having addressed an issue of reasonableness and departed from the vital question, namely what was the causative connection if any between the failure to pay wages and the resignation.  We also regard it as significant that while the narrative contains references as we have pointed out to the failure on the part of the employer to pay wages and the consequent effects on the respondent together with his regular complaints, nowhere can we find in the decision any assertion by the respondent to the lower Tribunal in evidence which they could accept, to the effect that the real cause was failure to pay wages rather than the conduct of Mr McGugan.  It must also be noted that an issue of reasonableness or fairness can rarely, if ever, be relevant in a question of constructive dismissal which by definition depends upon a breach of contract being established against the employer.

8. In these circumstances we consider the Tribunal took into account factors which they should have left out of account once they had determined the factual issue which they do on the first line on page 7.  In these circumstances we are forced to the conclusion that this Tribunal erred in law in this respect and its decision cannot stand in this context.

9. We consider this is one of these rare cases where a rehearing will achieve nothing and indeed would not be justified given that all the evidence is out and before us in the confines of the decision.  We are reinforced in this view by the fact that as we have  pointed out, the Tribunal answered the correct question in the negative in any event.  We therefore feel able in this case to reverse the decision.

10. In these circumstances that is what we shall do inasmuch as we will allow the appeal and quash the decision with regard to constructive dismissal.  The award of £1605 will stand.
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