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LORD JOHNSTON:

1. This is an appeal at the instance of the employee against a determination by the Employment Tribunal that the appellant’s entitlement to statutory redundancy pay, in the context of that situation, was limited to a sum reflecting two years’ continuous employment.

2. The background to the matter is that the appellant had been employed by the respondents since February 1984, as a heavy goods lorry driver.  He suffered a serious accident in March 1997, sustaining head injuries for which he required a long period of recuperation.  He received sick pay from the employers until 20 September 1997, thereafter, he received incapacity benefit and it was agreed between the parties that there was no communication at all between the appellant and the respondents until 29 October 1998 when the appellant was contacted by the respondents and offered an odd-job role at the respondents’ premises.  This involved, initially, working on a contract the company had with AEI Cables.  In December 1999 the respondents lost that contract and gradually found it more and more difficult for the appellant to be found gainful work.  He was ultimately made redundant with effect from 27 October 2000.

3. The crux of the position adopted by the appellant, who represented himself before the Tribunal and by Mrs Peebles, Advocate, on his behalf before us, was that the whole period from February 1984 should be taken into account as a continuous period of service for the purpose of calculating a redundancy entitlement.  This required a finding in fact and law that during the period of over 13 months of that non-communication between the parties, nevertheless, the contract of employment continued.

4. The decision of the Employment Tribunal was that in fact, the contract became frustrated and therefore was terminated by operation of law.  The decision of the Chairman is in the following terms:-

“The principal matter to be decided in this case was the length of the applicant’s continuous period of employment with the respondents since the answer to that would decide the amount of redundancy payment due and also the appropriate notice period.  If the applicant was correct, his uninterrupted period of employment commenced in February 1984, ending on 1 November 2000 and that, if established, would give him 16 years of employment.  If, by contrast, the respondents were correct, the gap in time which occurred following upon the applicant’s accident on 5 March 1997 until his re-employment on 29 October 1998, a period of some 19 months during which the applicant lost his vocational driving licence and was therefore unable to carry out his duties as a lorry driver, was a period which interrupted the applicant’s continuity of employment and accordingly, so they say, the applicant is only entitled to count his final period of employment with them from 29 October 1998 to 1 November 2000.  In particular, what the respondents assert is that the period of 19 months when the applicant was unfit for work frustrated the contract of employment. In my view, the respondents are correct.  In particular, during the relevant 19 month period when the applicant was incapacitated, the applicant received no form of payment from the respondents following the cessation of statutory sick pay in September 1997, there was thereafter no contact between the applicant and the respondents or vice versa until the applicant recommenced with the respondents on 29 October 1998, and, perhaps most significant of all, the applicant had been told by the Driver and Vehicle Licensing Agency that he was unable to drive vocationally because of the risk of epilepsy arising from the accident which had occurred in early March 1997.  Accordingly, the applicant was unable to perform the work of heavy goods lorry driver for the respondents.  In reaching my conclusion on that matter, I have taken account of the principles enunciated in Marshall –v- Harland & Wolff Limited & Another 1972 IRLR 90 (NIRC), and The Egg Stores (Stamford Hill) Limited –v- Leibovici 1976 IRLR 376 (Employment Appeal Tribunal).  I have also taken account of the form P60 (A7) which the applicant tendered as supporting the conclusion that in April 1998, he was regarded by the Revenue as an employee of the respondents.  All that P60 records is that the applicant was in receipt of statutory sick pay amounting to £1,392.50 in the period from 5 April 1997 to 20 September 1997 and nothing more.  Accordingly, I am of the opinion that the 19 month absence from the respondents’ employment broke the applicant’s continuity of service and that as a result, the redundancy payment tendered by the respondents in their letter of 29 January 2001 has been correctly calculated on the basis of two years’ continuous employment.  

The further result of this conclusion is that the applicant was entitled from the respondents to two weeks’ notice when they sought to terminate his employment or, failing notice, two weeks’ pay in lieu of notice.  In the event, what the respondents apparently did was to give the applicant one week’s notice, then to count his remaining week’s holiday as a further week of notice.  As I rather indicated during the course of the hearing, it seemed to me that there was something wrong in that approach.  I still think so.  There was no suggestion that the respondents were entitled to instruct employees when they ought to take their holidays and that essentially is the effect of the respondents treating the applicant’s outstanding holidays as part of the notice period.  In those circumstances, I consider that the applicant is entitled to the sum of £165 being one week’s unpaid holidays for the final year of his employment.  In the light of the conclusion I have reached with regard to the issue of continuity of employment, the applicant is not, of course, as claims he was, due 12 weeks’ notice.

The final issues raised by the applicant in his initiating application form were that he was due from the respondents one week’s lying time and that he was also underpaid by two days.  I am satisfied from what Mr Campbell told me that the applicant’s first pay following his return to the respondents on 29 October 1998 was on 4 November 1998 in respect of the week prior to that date.  In other words, the applicant was paid one week in arrears.  I am also satisfied that the applicant was not due from the respondents any lying time nor that he was underpaid by two days as he claimed he was.  I shall accordingly dismiss those two claims with the overall result that the only further payment to which the applicant is entitled is one week’s unpaid holiday pay.”

5. It requires immediately to be observed that within the content of that decision, the Chairman narrates that the appellant had lost his HGV driving licence by the time he returned to work with the respondents in October 1998.  Mrs Peebles initially suggested that a document before us, namely, a letter dated 16 December 1998, from DVLA in Swansea, discussing why the appellant was not to regain his HGV licence, suggested that that was when the licence was taken away but it is completely apparent to us that that is not the case.  That letter plainly repeats a re-application for reinstatement of the licence consequent upon apparently the appellant getting his ordinary driving licence back earlier in that year.  It is self evident that if he had lost that licence, he also must have lost the HGV licence prior to that date which means at some stage during his period of incapacity, he lost the licence.  It matters not what the particular date was.

6. Mrs Peebles did not generally dispute the applicability of the appropriate circumstances of the doctrine of frustration to a contract of employment, referring to a decision of this Tribunal, G F Sharp & Co Ltd v McMillan [1998] IRLR 632 and an equivalent case in England, Williams v Watsons Luxury Coaches Ltd [1990] IRLR 164.  What she maintained in this case however, was that during the period of non-communication, the contract of employment was in abeyance, notwithstanding the fact that the appellant was not being paid.  He was in the equivalent position to somebody in appropriate circumstances on maternity leave.  The Chairman had misdirected himself upon the basis that the appellant might be recovering sufficiently to resume his employment.

7. She also had a supplementary submission in relation to section 212 of The Employment Rights Act 1996.

8. Mr Fitzpatrick, Advocate, appearing for the respondents, submitted that the approach of the Tribunal was essentially correct.  During the period of non-communication he submitted that any consensus to maintain the contract of employment between the appellant the respondents, disappeared.  In any event, frustration supervened by reason of the fact that the contract was incapable of being performed because the appellant did not have the relevant driving licence to enable him to drive a truck.

9. We are satisfied in the present case that the Tribunal’s approach is justifiable upon the evidence.  We are concerned as to what interpretation should be put upon the period of non-communication, as we have called it, some 13 months, but on balance we consider that, given the absence or loss of the HGV licence, the contract became incapable of performance by the appellant and must thus be regarded as frustrated.  We do not consider that he should be regarded as an employee over the relevant period.  We are also of the view that when he was offered work in October 1998 that should be properly construed as an offer of fresh employment rather than a variation of an existing contract of employment.

10. We are concerned to some extent, that general applications of the law of frustration in cases where employment is lost through incapacity, may lead to certain injustices but we consider the proper approach of any employee in that situation is to look to his rights under the Disability Discrimination Act which may well require an employer, in making reasonable adjustments to accommodate an injured employee, offering alternative work within the existing contract framework.  No such point arises in this case.

11. We consider in relation to The Employment Rights Act, section 212(3)(a) of that provision, would have applied for the relevant period but such is limited by subsection (4) to 26 weeks, which was exceeded in the present case.  We do not consider that subsection (c) assists the position of the appellant since there is no evidence of any arrangement or custom that would bring that section into play, thus, materially, distinguishing the position that was discussed by this Tribunal in Sharp supra.
12. In these circumstances and for these reasons this appeal will be refused.
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