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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal, Chairman sitting alone, on a preliminary issue as to whether or not the applicant had the necessary qualifying period of service to enable him to bring proceedings for unfair dismissal.  The Tribunal decided that the applicant did have the necessary qualifying period and remitted the matter for a full hearing.

Its reasons are as follows:-

“In his application to the Tribunal, the applicant complained, inter alia, that he was unfairly dismissed.  In his application, he gave the dates of his employment as being from August 1998 until 31 August 1999.  In their notice of appearance, the respondents, as well as making it clear that they intended to defend the application on its merits, claimed that the applicant commenced work in August 1998, and resigned on 26 August 1999.  They claimed that he did not have the necessary period of qualifying service.  In these circumstances, the case was put out for a hearing in order to establish if the Tribunal had jurisdiction to hear the complaint.

At the commencement of the proceedings, it became clear that it was the respondents’ position that the applicant commenced employment on Saturday, 30 August 1998.  By virtue of the Employment Rights Act 1996, section 212(1) the whole of the week ending Saturday, 30 August counts for the purpose of computing his period of continuous employment, and he must be deemed to have commenced employment on 24 August.  

It was also clear that it was the respondents’ position that the applicant ceased employment on Thursday, 26 August 1999.  By virtue of the same provision, the applicant must be deemed to have been continuously employed until 28 August 1999.  Accordingly, on any view of the matter, the applicant has the necessary period of continuous employment, and the case will proceed to a full hearing.”

2. Mr McFarlane appeared on behalf of the appellants, there being no appearance for the respondent and submitted, firstly, that the decision was wholly defective inasmuch that it made no findings in fact.  Secondly, even on its own approach, it had miscalculated the time by reason of the fact that there was no Saturday 30 August 1998, 30 August 1998 was in fact a Sunday.  Accordingly even on its own approach applying the provisions of section 212(1) of the Employment Rights Act 1996, it had miscalculated the period.

3. However, the position of Mr McFarlane was more fundamental than that.  He submitted that in computing the relevant period, regard should have been heard to section 211 and not to section 212.

4. Section 211(1) is in the following terms:-

“An employee’s period of continuous employment for the purposes of any provision of this Act –

(a)
… begins with the day the employee starts work …”

5. Under reference to General of the Salvation Army v Dewsbury [1984] IRLR 222, Mr McFarlane submitted that what had to be discovered was the actual date upon which work started and the period in question for the purposes of calculating continuous employment ran from that actual date.  The law had been different he submitted, prior to the introduction of section 20 of the Employment Act 1982 which is carried forward into section 211 of the 1996 Act.  In terms of section 210(3) of the 1996 Act, the period is to be computed in months and years of 12 months in accordance with section 211.  The case of R Coulson v City of London Polytechnic [1976] IRLR 212 was accordingly out of date because the law had changed.  He also referred to a decision of this Tribunal in Sweeney v J & S Henderson (Concessions) Ltd [1999] IRLR 306 which, he submitted, gave the true context to section 212.

6. In our opinion, the approach of Mr McFarlane is correct in every respect.  The Tribunal fell into an error by even considering the position of applying under section 212 which is concerned with computing weeks for the purposes of, for example, entitlement to redundancy payment.  The provisions of section 211 are quite clear and rule on the issue of when a period of employment starts for the purposes of the qualifying period to entitle a claim to be made.  The relevance of section 212 in this context is only in relation to gaps during what would otherwise be a continuous period of employment.

7. In these circumstances the approach of the Tribunal is wholly flawed and the decision cannot stand.  The difficulty facing us, is in the absence of findings in fact, whether it is appropriate for us to make any positive decision rather than ordering a rehearing.  We have little difficulty with the appropriate starting date which is 30 August 1998.  With regard to the finishing date, the Tribunal indicates that the resignation became effective on 26 August 1999, in the letter which is contained in the bundle there is a suggestion of notice but since this does not seem to have been worked and the issue does not seem to have been raised.  We therefore conclude on the facts before us as stated by the Tribunal, that termination date is therefore 26 August 1999.

8. In these circumstances a qualifying period has not been established.

9. Accordingly this appeal will be allowed and the application dismissed.
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