SEAL DATE 27.2.01


Appeal No. EAT/750/00


EMPLOYMENT APPEAL TRIBUNAL

52 MELVILLE STREET, EDINBURGH EH3 7HF

AT THE TRIBUNAL

ON 21 FEBRUARY 2001


Before


THE HONOURABLE LORD JOHNSTON

DR A H BRIDGE


MISS A MARTIN

FIFE COUNCIL







APPELLANTS

MARK A McPHEE







RESPONDENT



Transcript of Proceedings


JUDGMENT


APPEARANCES
	For the Appellants
	Mr J Peoples, Queen’s Counsel

Instructed by-

Fife Council

Fife House

North Street

GLENROTHES   KY7 5LT



	For the Respondent
	Mr W Nelson, Solicitor

Of-

Messrs McKay Norwell

Solicitors

5 & 7 Rutland Square

EDINBURGH   EH1 2AS




LORD JOHNSTON:

1. This is an appeal at the instance of the local authority employer against various findings of the Employment Tribunal in relation to the applicant’s application seeking a finding of unfair dismissal and also a finding of discrimination in terms of the Disability Discrimination Act 1995 (“The Act”).

2. The Tribunal held that he had been unfairly dismissed but subject to a contribution in respect of the applicant’s own fault of 50%.  Small monetary awards were made in that respect.  Under the Act, however, the employer was found to be in breach, it is said of section 6, but it should in fact be section 5(2) of the Act and a very substantial order for compensation was made without any deduction in respect of contribution .

3. The background to the matter is that the respondent, who is indubitably disabled, was taken on by appellants in 1991 in pursuance of a scheme which they pioneered for the training of disabled persons to become social workers.  The respondent’s disability comprises a form of cone dystrophy which is a congenital disorder affecting the retina of both eyes, seriously impairing his vision.

4. The events which led up to his dismissal in August 1997 were immediately triggered by allegations being made against the respondent that he had kept money on behalf of a client, contrary to the written procedures laid down by the respondents.  He was subjected to a disciplinary hearing in this respect and was dismissed.  The Tribunal addressed the reasons for dismissal and the circumstances surrounding it on page 8 as follows:-

“The other matter was, however, a serious one and was identified by Mrs Brady and by Mr Robertson in his summation as by far the most serious of the matters.  The view at which we have arrived might have been different had the case against the applicant been based on a conclusion arrived at after reasonable investigation that he had attempted to misappropriate the £160 obtained from Mr Hutton and retained by him for 10 or 11 days thereafter, bearing in mind his claim that the money was in a drawer in the office when taxed with the matter on 20 March by Ms MacNamee and her colleague.  While Mrs Brady said under questioning from the Tribunal that there was “dishonesty in the air” it is clear from the conclusions of the disciplinary hearing that the procedural breaches are the basis of the decision to dismiss.  They were regarded as serious breaches constituted by retention of the £160 in his own possession for 10 days without having given a receipt for the same or otherwise recorded the same at either of the respondents’ premises.  He had dissembled when asked to produce the money on 20 March. He had been privy to a Section 12 payment completing a document falsely to the extent that it had as a prerequisite the fact that no other monies were available to Mr Hutton.  There were other cases of misuse of Section 12 forms spoken to and taken into account.

As will be seen we did not believe that these matters were anything other than serious and a real cause for concern for the respondents.  Had the applicant not been an acknowledged disabled employee (indeed someone employed because he was disabled before being eligible for the respondents’ Scheme) we might not have felt able to interfere with the decision of the respondents.  That would have been an acceptance arrived at after considerable thought bearing in mind the identification of the applicant’s problems in May of 1996 and again in December of 1996 which illustrated an acceptance that over a lengthy period the employee was not coming up to scratch and needed assistance to do so.  However on the assumption that without the disability related to his eyesight, the applicant would have been able to read the respondents’ procedures without difficulty, would have been able to drive a car and, absent stress could be expected to bring his problems to the notice of his employers once he had identified them, the probability is that their decision, if in respect of an able bodied employee, was one with which we might not have interfered.”

5. The Tribunal then go on to make certain criticisms of the employer and conclude as follows:-

“We accordingly concluded that the dismissal was an unfair dismissal because we believed that had assistance and opportunity to improve been given to the applicant in May 1996 with regular supervision of the kind envisaged by Mrs MacNamee when she started to put her own ideas into operation at the end of 1996 that the applicant could reasonably have expected to benefit from this and to re-achieve the standard of work of which it was known he was capable.”

6. The Tribunal then go on to conclude that whatever had been the failures on the part of the employer properly to look after his interests with regard to his disability, he was nevertheless guilty of serious breaches of their procedures and therefore had contributed to his dismissal to the extent of 50% (page 10 line 45 and 46).

7. The Tribunal then go on to consider against exactly the same factual background, the claim under the Act and conclude that the Tribunal was in breach of section 6 in respect of failure to make adequate adjustments in relation to the respondent’s position which in turn, properly understood, puts them in breach of section 5(2).

8. However, in this respect, they determined that there should be no deduction in respect of contribution.  This is based primarily on an assertion on page 13 at line 35 as follows:-

“We have already expressed the view that given the kind of assistance the respondents were under a duty to provide to the applicant under the DDA, there was the strong probability that the unfortunate lapses on his part in early 1997 would have been avoided, as indeed would have been his dismissal.  In these circumstances it appears to us to be inappropriate to reflect the behaviour which led to reduction by 50% of his award under the ERA as being relevant to reduce his claim under the DDA.”

9. Before turning to address the submissions on behalf of the parties, it is important however to note a further factual element in this case, contained in the findings of the Tribunal to the effect that the principal failures on their part to look after the respondent’s interests occurred up to December 1996.  At that time, a team leader was appointed, a Mrs MacNamee, who endeavoured to assist from the start and addressed the respondent’s problems.  A real issue arises however to the extent to which that was successful since her intervention was overtaken by events, namely, the quite separate questions which arose and gave rise eventually to the dismissal in August 1997.  This is a point to which we will have to return.

10. Mr Peoples, Queen’s Counsel, who appeared on behalf of the appellants, opened with the fairly dramatic submission that the Tribunal did not seem to be aware that in terms of the Disability Discrimination Act 1995 (Commencement No.3 and Saving and Transitional Provisions) Order 1996 and the Schedules thereto, the relevant sections of the Act in respect of this case, namely, sections 5(2) and 6(1-7), did not come into effect until 2 December 1996.  It appears, as is obvious from their decision, that the Tribunal proceeded on the basis that the whole Act had been in force since June 1996.  Mr Peoples, accordingly submitted that the material upon which the Tribunal had mainly relied, namely, events between June and December 1996, to give rise to the claim for discrimination had occurred when the employer was under no statutory duty to protect a disabled employee’s interests.  Accordingly, the award under the Act was wholly misconceived and he simply asked us to quash it.  In any event, he submitted that the failure to take account of the 50% contribution that the Tribunal had applied to the claim under the unfair dismissal provisions, nullified the award that was actually made at least to the extent of 50% of it.

11. He further submitted that under the unfair dismissal claim, looking at it intrinsically, the Tribunal ought to have concluded that the decision to dismiss was in the band of reasonable responses and was therefore not unfair.  It should not have been interfered with by the Tribunal.

12. Mr Nelson, appearing for the respondent, did not dispute the effect of the Commencement Order but maintained upon the findings that there was sufficient evidence available to show an ongoing failure on the part of the appellants in respect of the respondent’s interests, well into 1997 and, indeed, up to the termination of the employment.  The problems which should have been addressed in 1996 were never rectified or avoided at any time.  Furthermore, he submitted that it was appropriate for the Tribunal to take a different view of contribution in that respect since the employee would have no control over what the employer should have done in the performance of duties owed to him under the Act.

13. With regard to the unfair dismissal claim, he supported the position of the Tribunal and did not seriously challenge the deduction of 50% in that respect.  He submitted firmly, however, that the Tribunal’s assertion of unfair dismissal was correct or at least one open to them upon the evidence.

14. Mr Peoples, in reply, submitted that it was not correct looking at the findings of the Tribunal overall to suggest that the problems created by the employer’s admitted failures in 1996 extended beyond December 1996 and, accordingly, there was no basis in fact for a claim under the Act in relation to any events after December 1996 when the Act came into force.

15. In seeking to resolve this matter, the first and obvious observation to make is that the Tribunal proceeded on a wholly false basis with regard to the applicability of the legislation in terms of date, not having been obviously aware of the existence of the Commencement Order and its effect.  Without further ado, it is our clear view, therefore, that given that situation this present decision cannot stand in relation to disability discrimination.  We also consider it cannot stand in relation to the unfair dismissal claim by reason of the fact that the finding on fairness is substantially based on the existence of discrimination prior to December 1996, in the mind of the Tribunal, which they categorised as discrimination in terms of the Act because they thought it was in force.  We would not have found fault with the decision of the Tribunal both in respect to the finding of unfair dismissal and the contribution element if the law was as they understood it to be, namely, that the legislation came into effect in June 1996.

16. Before determining what should therefore be done against this background, we would also however assert that the Tribunal’s approach to contribution in this case in relation to the discrimination aspects is flawed, given a finding of 50% against the respondent in relation to the unfair dismissal.

17. We would not suggest that in some cases, a finding of contributory fault in relation to a successful claim for unfair dismissal necessarily would bear on a quite separate claim for discrimination whether on race or disability grounds at the instance of the same employee in respect of the same employment.  However, where the two are inextricably bound up as in here, inasmuch that it is the employee’s conduct that led to dismissal but the employer’s failure, it is said, to look after his interests in relation to the Act that rendered the dismissal unfair, it is to be observed at once that these two elements are totally intertwined.  Logic therefore dictates that if there is to be a 50% contribution in relation to unfair dismissal, the same must apply in respect of discrimination having regard to the fact that in terms of section 8(3) of the Act, as Counsel pointed out, compensation in disability discrimination cases is to be assessed as a claim for reparation at common law where contributory negligence or contributory fault is a highly relevant element, if applicable.

18. In these circumstances even if we were therefore proposing to do nothing in relation to the substance of the decision, we would have quashed the award made under the Act and made a new order reducing it by 50%.

19. However we consider the position is more fundamental.

20. We have three options open to us.  The first is to accept the joint invitation from the parties’ representatives that we should apply our own minds to the evidential material to determine whether or not there was further or continuing discrimination after December 1996 in terms of the Act.  If we were able to determine that in favour of the respondent, the present decision should stand, subject to the amendment we would otherwise be making in amount.  If however we were able to determine it in favour of Mr Peoples’ position to the opposite effect, the claim under the Act would be dismissed.

21. The second option is to remit back to the same Tribunal on an express question, namely, what would have been their findings both in terms of fact and law if they had been aware that the relevant sections of the Act did not come into effect until December 1996.

22. The third option is to regard this present decision as fundamentally flawed by reason of the false premise upon which it proceeded and order a fresh hearing from a newly constituted Tribunal.

23. With much regret, we consider that to do proper justice between the parties, the third option is the only one that is open to us.  This Tribunal will not feel comfortable, or indeed empowered, to make its own evidential findings in fact simply from a narrative which may or may not be exhaustive of the true position because it was not being properly identified.

24. That being so, the only options open to us are either a remit to the same Tribunal or to a freshly constituted one.  With no disrespect to the present Tribunal, we consider that if we simply remit it back to them asking the appropriate question, there is at least the risk that they may have pre-judged the issue having already determined a substantial numbers of factual matters upon the evidence.  We therefore accept the assertions of Mr Peoples that there is at least a potential risk of prejudice to him if that course is followed.

25. It follows by process of elimination that we have no alternative in our view but to quash this decision in its entirety and remit to a freshly constituted Tribunal for a full rehearing. We shall so order.

1
( Copyright 2001

