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MR COMMISSIONER HOWELL QC:


1.
By paragraph 6.4 of their Notice of Appeal dated 16th June 1999 the employers in this case, the Abbey National Plc, contend that a decision by the Sheffield Employment Tribunal comprised in extended reasons sent to the parties on 7th May 1999 should be set aside as erroneous in law.  The grounds are that in deciding that Miss Janet Elizabeth Robinson, a former employee of the Abbey National, had been unfairly constructively dismissed on 26th July 1998 the tribunal had misdirected themselves in concluding that it was still open to her to treat herself as constructively dismissed by resigning on that date, when the matters that gave rise to her resignation had, in the Abbey National’s contention, arisen almost a year previously.

2. That was the only question at issue before us on the full hearing of this appeal. To some extent we found it in practice unsatisfactory that a broader consideration of the tribunal decision was not open to us.  The original Notice of Appeal had raised issues of whether there was in fact anything amounting to a fundamental breach of contract on the part of the employers entitling the employee to resign; and whether the tribunal had been justified in concluding, as they apparently did, that the trigger for her resignation on 26th July 1998 had been the last in a series of mishandled incidents whose cumulative effect meant that it was unreasonable to expect her to take any more: “the last straw”, as it was put.  However those other issues were excluded by the earlier order of a different division of this Appeal Tribunal on the preliminary hearing on 24th November 1999, against which there has been no appeal. Consequently the arguments of the parties before us, and our consideration of the case, have been confined to the single issue of “timing” raised in para. 6.4 of the Notice of Appeal, and based in all other respects on the findings and conclusions of the tribunal which cannot now be questioned. 

3. The background to the case was that Miss Robinson, who had been employed by the Abbey National since 30th October 1989 as a “Team Leader” in its Shareholder Services Division at Sheffield, resigned on 26th July 1998 because she was fed up with the way she had been and was being treated. What gave rise to this was that since about 1996 her line manager, a Mr Middleton, had been bullying and harassing her in the workplace to a degree she found insufferable, and this had caused her to lodge a formal grievance complaint in April 1997.  

4. The grievance was properly and promptly investigated by the Abbey National, and found proved. Disciplinary action was taken against Mr Middleton, but in the end it was not as severe as Miss Robinson, who by this time was away from work ill as the direct result of the way she had been treated, had initially been led to expect. He was given a written warning and required to undergo some form of assessment or retraining, but senior management decided he should not be moved from the unit where both he and Miss Robinson had previously been working. That made it extremely difficult if not impossible for Miss Robinson to come back into work, because he was the source of the stress which had made her ill in the first place.  Moreover, as found by the tribunal, it was contrary to what she had been expressly told by the immediate manager to whom she and Mr Middleton worked (a Mrs Bowden), namely that steps would be taken to secure that Mr Middleton was moved so that on her return to work the applicant would not have to work for or alongside him: see para. 7 of the tribunal’s extended reasons.

5.
The tribunal’s findings leave no room for doubt that it was the management decision not to move Mr Middleton despite these assurances, coupled with the way that this was put to Miss Robinson in the summer of 1997, which not only prolonged her illness and her inability to return to work but started the breakdown in trust and confidence which eventually led her to resign. As recorded in para. 12 of their extended reasons, there had been an initial intimation of the decision in June 1997, followed by what was described as an emotional meeting on 7th August 1997 to discuss how she might return to work, which left her disillusioned, frustrated, and unwell. In the words of the tribunal:

“She still, however, hoped to try and arrive at some form of compromise but felt she was up against something of a brick wall in her dealings with the respondent.”

No satisfactory alternative employment was put forward, other than having to go back and work with Mr Middleton. As the tribunal concluded in para. 25 of their extended reasons, the employers simply failed to address the applicant’s overriding concerns about having to work with him. The tribunal concluded that this was an abdication of the employer’s responsibilities, saying:

“No wonder, it seems to us, the applicant felt she was up against a “brick wall” and began to lose trust and confidence in the company.”

6. It is common ground that at that stage Miss Robinson would have been justified in treating her contract of employment as at an end, by reason of the repudiatory conduct of the employers entitling her to resign and to treat herself as constructively dismissed; but she did not then do so. Although away from work on continued sick leave, she remained an employee of the Abbey National in the (not unreasonable) hope that such a large organisation could come up with a satisfactory basis of enabling her to return to work; and no doubt this hope was also shared by those dealing with her on behalf of the employers. 

7. However that did not materialise. The applicant continued to be treated over the period of the following nine or ten months in a way the tribunal found to be insensitive, unsatisfactory and unreasonable. As they recorded in paras. 22-23 of their extended reasons, picking up the narrative after the August 1997 meeting:

“22
The applicant was subsequently offered a job which she reasonably declined and thereafter no subsequent offers were made to her. There was then a gap during which medical evidence was obtained, medical evidence which the respondent found unconvincing. Thereafter the parties sought to arrange a meeting, the applicant making it clear that it would not be appropriate to meet until March. Eventually a meeting was held in June 1998. That, too, was a traumatic meeting. Again we find that the respondent remained insensitive and unsympathetic and failed to grasp the nub of the matter, namely the applicant’s inability to work alongside Mr Middleton. No steps were taken to secure additional medical evidence or to seek clarification of the existing medical evidence, to see whether the applicant’s responses were reasonable and/or genuine.

23
The applicant, we find, had sought to retain her job and to “hang on in” as long as she reasonably could but this meeting in June essentially made her realise that she was unlikely to get anywhere. Close on the heels of that meeting two letters arrived from Mrs Howes [Personnel Department] and though, in themselves, they were not of great significance or letters which, objectively, could be regarded as evidence of any ill conduct on the part of the respondent, nonetheless in the light of the whole affair it appeared to the applicant to be just another nail in her coffin and indicative of the respondent’s continuing failure to address the real issue which had been her main concern from the very outset i.e. continued contact with Mr Middleton. The applicant therefore wrote the letter she did on 26 July 1998 and that letter made clear she intended to claim constructive dismissal. She had had enough. ….”


The tribunal then recorded that they found the evidence of Mrs Howes unsatisfactory and lacking in common sense, referring to the two contradictory letters she had written following the June 1998 meeting (one of them offering employment, the other saying that it was not available), as something which came to the applicant as “yet a further indication of the company’s lack of interest in her and her predicament”. 

8.
Their conclusions on the constructive dismissal issue were expressed in the final sentence of para. 26 of their extended reasons, as follows:

“The overall conduct and attitude of the respondent in dealing with this valued employee who had been the innocent victim of harassment by her line manager was such as undermined her trust and confidence to a serious degree and justified her departure on account of it.”


Two conclusions are embodied in that sentence and are not open to question before us in this appeal. First, that the employers had been responsible for conduct entitling the employee to treat the contract as repudiated, and herself as constructively dismissed, because the relationship of trust and confidence had been seriously undermined.  Second, that what had led to this occurring was the “overall conduct and attitude of the respondent” in the way that she had been dealt with, including the mishandled treatment to which the tribunal had been referring over the nine or ten month period since the meeting of August 1997. 

9. Nevertheless Mr Choudhury who appeared for the employer contended that the tribunal had erred in rejecting its submissions that, as the applicant had elected to affirm her contract of employment following the unsatisfactory meeting in August 1997 when it had been made clear that Mr Middleton would not be moved from his position, she was precluded after that from resigning and treating herself as constructively dismissed on grounds which were in substance the same, and all stemmed from the personal difficulties she experienced as a result of that decision. 

10. He drew our attention to the principle expressed by the Court of Appeal in Western Excavating (ECC) Ltd v Sharp [1978] ICR 221, that the ordinary rules of the law of contract have to be applied in determining whether an employee is entitled to treat the contract of employment as terminated by repudiatory breach on the part of the employer; and that an employee faced with such a breach must normally elect within a reasonable time whether to affirm the contract or treat himself as discharged. See in particular per Lord Denning MR at page 226A-C; and also W E Cox Toner Ltd v Crook [1981] ICR 823 at 828E-829G where the principles were further explained by Lord Browne-Wilkinson, then President of this Appeal Tribunal. 

11. Mr Choudhury submitted that the relevant repudiatory breach in this case must be regarded as the refusal to move Mr Middleton from his position. That had been made clear to the applicant by August 1997 at the latest, and any analysis of delay and its effect on the employee’s ability to terminate the contract should have been by reference to that date. Consequently the tribunal had misdirected themselves in holding as they did in paragraph 27 of the extended reasons that:

“The applicant, in our view, taking everything as a whole, departed timeously.”


A delay of almost a year from August 1997 until the applicant’s final resignation was far too long to indicate anything other than an affirmation of the contract, so that the tribunal’s conclusion that she was still able to treat herself as constructively dismissed in July 1998 was perverse. Alternatively, if it was right to take into account the later events down to and including the meeting of June 1998, the cumulative lapse of time since August 1997 meant that Miss Robinson had still delayed unreasonably long after the June 1998 meeting to submit her resignation at the very end of July; and the tribunal were still wrong to accept that a constructive dismissal was possible on this basis, given their own conclusion that the incident over the two contradictory letters was comparatively trivial.

12. In our judgment these submissions cannot be accepted, in view of the tribunal’s clear findings as to what in fact led to Miss Robinson’s eventual resignation on 26th July 1998 and their conclusion, not open to challenge before us, that it was the cumulative effect of the way she had been treated down to that time which amounted to the repudiatory conduct then entitling her to resign and claim constructive dismissal. It seems to us that Mr Tatton-Brown, who appeared for Miss Robinson as the respondent to this appeal, was clearly correct in arguing that the tribunal’s finding of constructive dismissal was not in fact based on what took place at the August 1997 meeting alone, but on what they described as the “overall conduct and attitude of the respondent” in that and the various later incidents to which they referred, extending over the following nine or ten months down to and including the meeting of June 1998 and the correspondence after it. 

13. On that basis, although no doubt the eventual breakdown in trust and confidence between employer and employee had its origin in what Mr Choudhury said was the original repudiatory breach in August 1997, it was the continued failure over so long a time to deal satisfactorily with her as an employee, culminating in the unsatisfactory discussions and correspondence in June and July 1998, which in the tribunal’s words “eroded and finally undermined the trust and confidence which hitherto the applicant had always had in her employer” and eventually drove her to leave. In our judgment therefore the tribunal rightly looked to the end of that period, rather than the beginning, in determining whether it was then open to her to resign and treat herself as constructively dismissed.  

14. Miss Robinson’s evidence, accepted by the tribunal, was that this final meeting had taken place on 26th June 1998, following which the Personnel Officer had promised to write putting forward other options: that had not been done until 16th July, and what was then put forward had been immediately contradicted the following day: see the witness statement before us at pages 20-21 of the appeal file, in which she expressly said that she regarded this latest episode as “the last straw” leading to her resignation nine days later.  

15. In accepting that evidence and concluding the case as they did, the tribunal appear to us to have been doing no more than correctly applying the well established principle that a breakdown of trust and confidence, justifying an employee treating the contract as repudiated by the employer’s conduct, may be established on the basis not only of a single event but of a course of conduct over a period, at the end of which it is reasonable for the employee to leave and treat himself or herself as constructively dismissed: see Lewis v Motorworld Garages [1986] ICR 157. 

16. In particular, it is no answer to a claim of constructive dismissal on this basis that where such a course of conduct is established, one or more of the individual incidents which go to make it up might not be sufficiently serious in their own right to amount to repudiatory breaches if looked at in isolation; and nor is it an answer that if one or more of them were sufficiently serious to justify immediate termination, they were not in fact so treated by the employee resigning at the time. See in particular per Glidewell LJ in Lewis v Motorworld at pages 169F-170C, concurred in by both other members of the Court of Appeal: per Ackner LJ at 165E-F; Neill LJ at 168G-H. 

17. If the reason for an employee departing and claiming to have been constructively dismissed is the cumulative effect of a whole course of events, described by Glidewell LJ as the “last straw” situation, it is clearly the end, and not the beginning, of that series of events that must be looked at in order to determine whether the right to treat the contract as terminated has been properly and timeously exercised, or lost by affirmation. In the present case the end of the series whose cumulative effect was held by the tribunal to have given rise to Miss Robinson’s justified departure came on 17th July 1998, and no reasonable tribunal could have held her to have affirmed the contract or lost her right to treat it as repudiated between then and the date of her actual resignation on 26th July 1998.  Consequently, this appeal fails.
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