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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a finding by the Employment Tribunal of unfair dismissal in relation to the respondent employee’s termination of his employment.

2. The circumstances surrounding that termination, concern an allegation of theft that was made against the respondent upon the discovery, in his toolbox, of a small roll of ignition cable and a length of pull cord.  The findings reveal that the respondent offered some explanation for this but nevertheless he was dismissed on grounds of established theft.

3. Having made certain findings in fact the decision of the Tribunal is as follows:-

“In cases of alleged misconduct such as this, it is of course not for an employer to prove the guilt of an employee.  Following upon British Home Stores Ltd -v -Burchell [1978] ILRL 379 EAT the employer must show three things, viz: (first) the fact of his belief; (second) reasonable grounds upon which to sustain that belief and (third) that at the time he formed that belief he had carried out as much investigation as was reasonable in all the circumstances of the case.  It respectfully seemed to us that these respondents failed at least the second and third parts of the Burchell test.  Their belief was founded solely upon the fact that a cable similar to the one found in the applicant’s toolbox had been in their store some seven days before and was no longer there.  That seemed to be the extent of the investigation into whether a theft had taken place.  More, there was no enquiry at all into the applicant’s version of events.  We are not even sure whether the respondents passed the first part of the Burchell test, a belief in the guilt of the applicant.  Mr Loan told us in evidence that the only conclusion he reached was that the applicant intended to repair a Stihl saw, since both the cord and the cable were required to start one.

In terms of Section 98 of the Employment Rights Act 1996, it is for an employer to show that the reason for the dismissal was a potentially fair one, namely that it was capable of justifying the dismissal.  Misconduct is such a potentially fair ground.  However the Act does not stop there and it demands in Section 98(4) that a further step must be taken.  We must determine whether the dismissal is fair or unfair and the answer to that question depends upon whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably in treating the reason as a sufficient reason for dismissing the employee; and this shall be determined in accordance with equity and the substantial merits of the case.  As we understand it, then, we must be satisfied that in all the circumstances the employer was justified in dismissing for that reason.  We are not so satisfied. Indeed, having regard to Mr McMahon’s extraordinary admission that he would have simply reprimanded the applicant had he admitted theft, we cannot see any other answer to that question.

The other feature which we found to be extraordinary was the way in which the respondents ignored their obligations under the CITB Agreement.  Mr Hardie at one point, after all the evidence had been heard and after Mr Price’s submissions had been made, asked us to adjourn the hearing so that he might consider the import of that agreement.  We refused his motion; he should have considered the import before the hearing took place – the respondents were parties to that agreement and should have been aware of its terms.

Perhaps we should also add that throughout we preferred the evidence of the applicant to that given by the respondents witnesses.  We were quite unimpressed by either of them.  Their evidence was unconvincing, on occasions contradictory of each other, and neither struck us as being particularly reliable or credible.”

4.
The submissions before us by Mrs Nelson, on behalf of the appellants, entirely revolved round the evidence or otherwise of the issue surrounding the CITB Agreement referred to in the decision.  In essence, her position was, that, this document being produced suddenly towards the end of the proceedings and not having been spoken to in evidence, plainly, upon the decision of the Tribunal, influenced it and, in any event, natural justice demanded that the appellant should have been given an opportunity for an adjournment to consider it’s terms and, in fact, lead the evidence in due course which is now before us in the form of a letter from the CITB, to the effect that the document in question had been issued to the respondent in error.  Reference was made to Bagga v Heavy Electricals (India) Ltd [1972] ICR 118 and Masters of Beckenham Ltd v Green [1977] ICR 535.

5. Mr Philp, in response, maintained that the failure to grant an adjournment was a legitimate exercise of the discretion vested in the Tribunal particularly, since it was apparent from the findings of the Tribunal, the document, if not referred to until late in the proceedings, had been part of the documents before the Tribunal from the outset of the hearing.

6. He also submitted that on the face of it, the decision of the Tribunal, to be found in the paragraph which narrates the Burchell test, indicates the CITB question was wholly separate and, in any event, immaterial.

7. The majority of this Tribunal are of the view that the CITB question is wholly separate from the decision of the Tribunal which is freestanding on the question of whether or not an investigation had been adequately carried out.  We are satisfied that the Tribunal properly addressed the Burchell test and had reached a conclusion upon the evidence as an industrial jury, not least based on credibility and reliability with which we will not interfere.

8. The minority member was concerned that the introduction into the issue of the CITB Agreement without being properly investigated by the Tribunal could have influenced their findings in relation to their attitude towards the employer which, in turn, could have borne upon the quality of their decision as regards the substance in question of the Burchell test.  The majority respect that position but do not agree with it.  We consider that if the substance or body of the decision applying the Burchell test had made reference in some way to the CITB Agreement, the situation might be different but since it did not do so, we consider, as we have stated it, to be freestanding and therefore not capable of being interfered by this Tribunal.

9. For these reasons the majority of this Tribunal are of the view this appeal should be refused and that will be done.  The case is therefore remitted back to the same Tribunal for consideration of quantum.

10. An application was made by the respondent for expenses in the event of success.  Given that we are divided on the issue of the CITB Agreement, we do not regard this appeal as having been taken as unreasonable.  The application is dismissed.

4
( Copyright 2001

