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LORD JOHNSTON:

1. This is an appeal at the instance of the applicant against a decision of the Employment Tribunal (Chairman sitting alone), that he was not an employee within the meaning of The Employment Rights Act 1996, section 230.

2. Having heard evidence, the Tribunal Chairman lists the factors in his decision which he took into account in determining that the appellant was not an employee.  Parties were agreed before us that the test to be applied was one of fact upon the evidence, looking at the material overall and this was established by Fleming v Secretary of State for Trade and Industry [1997] IRLR 682; Secretary of State for Trade and Industry v Bottrill [1999] IRLR 326 and, recently, in Sellars Arenascene Ltd v Connolly [2001] IRLR 222.  On the face of the decision, it would therefore appear that the Chairman did apply his mind to the relevant material and reached a decision upon the evidence that he was entitled to reach.

3. However, before us, Mr Glass, appearing for the appellant, informed us that he had made a submission to the Tribunal under reference to The Transfer of Undertakings (Protection of Employment) Regulations 1981 (“TUPE”) in relation to the circumstances whereby the appellant and his co-shareholder acquired the business in 1992 from the then employers, Apex Industrial Ltd, there being no dispute that the appellant was an employee of that company at the time of its closure.

4. Given this information, we are seriously concerned to note that nowhere within the body of the decision does the Chairman address this issue which seems to us to be essential to the whole question of employment in this particular case.

5. Mr McLeod, appearing for the Department, submitted that upon the facts there was insufficient evidence to suggest that a TUPE transfer had in fact taken place, he, maintaining upon the evidence narrated by the Tribunal, that all that was acquired by the appellant and his co-shareholder were the assets of the previous business.

6. The difficulty about that approach as we see it, is that that might in itself be enough to constitute a TUPE transfer and, when being further informed by Mr Glass that not only were assets transferred but also the order book and the other employees, it becomes increasingly clearer that a TUPE transfer could have been effected.

7. The significance of this fact, is of course, if a TUPE transfer was effected the status of the appellant as an employee of the transferor would remain intact and thus he would be an employee of the transferee, his own company.  Mr McLeod did not dispute that that would be the case if TUPE applied and he was correct, in our opinion, in making that concession.

8. In these circumstances the situation is most unsatisfactory but we are left in no doubt that the issue of whether there was a TUPE transfer requires properly to be investigated as it will probably be conclusive in the matter either way.  We are not prepared or able to make a determination of the matter upon the material before us.

9. In these circumstances we therefore consider that the Tribunal has left out of account a material factor which it should at least have considered which allows this Court to interfere with the decision which otherwise would have been left intact raising only questions of fact.

10. In these circumstances we consider that justice requires this appeal to be allowed and the matter to be reheard, particularly allowing a proper investigation upon the evidence to be undertaken in relation to the issue of a TUPE transfer.  This will be done by a freshly constituted Tribunal which, in our opinion, should comprise both a different Chairman and two lay members.  This case is yet another example of where issues of fact should in our opinion properly be heard by a full Tribunal and not a Chairman sitting alone.  As Mr McLeod pointed out, these issues are for the industrial jury where the lay members are extremely important.  While the subject matter of this case is not one of the enumerated matters which require discretion specifically to be exercised by a Chairman before he sits alone, (see Miss Elizabeth Mary Harman v Town & Country Veterinary Group, a decision of this Tribunal of even date), however, it is one nevertheless raising questions of fact which properly and in the interests of justice should be heard by a full Tribunal.

11. For these reasons this appeal is allowed and the case remitted to a freshly constituted Tribunal comprising a different Chairman and two lay members.
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