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LORD JOHNSTON:

1. This is an appeal at the instance of the applicant against a decision of the Employment Tribunal to dismiss his claim inter alia for unfair dismissal from his employment with the respondents.  That dismissal proceeded on a finding of no jurisdiction having regard to the particular status of a constable employed by the Ministry of Defence.

2. The applicant had been employed as an inspector with that Police Force from February 1980 until 4 December 1998 when his employment was terminated leading to the present application.

3. The two relevant sections of The Employment Rights Act 1996 are section 191 and section 200.  The former paraphrasing, gives general protection to persons in Crown employment in relation to rights conferred under The Employment Rights Act and it is upon this section that the applicant bases his claim.

4. On the other hand, section 200 excludes from the purview, particularly of unfair dismissal provisions in The Employment Rights Act, to persons employed in police service which is defined as follows:-

“(2) In subsection (1) “police service” means –

(a) service as a member of a constabulary maintained by virtue of an enactment, or

(b) ... service in any other capacity by virtue of which a person has the powers or privileges of a constable”

5. Against that background the decision of the Tribunal was as follows:-

“The applicant stated that he did not wish to add to his written submissions.  The Tribunal noted that in paginating his submissions the applicant summarised the issue to be determined by it as “Whether a MDP Officer is a “Crown Servant” or a “Police Officer”.”  The applicant sets out to show that police officers in the Ministry of Defence Police are civil servants and as such are servants of the Crown or, in the words of Section 191 of the 1996 Act, in Crown employment.  Among other things the applicant refers to the Civil Service Code and the Civil Service Management Code.  He refers to arguments advanced in various internal proceedings and (in production A15) to a decision of an Employment Tribunal in Exeter dated 15 April 1998 (Case No 1701538-97) to the effect that a Ministry of Defence Police Officer was an employee of the Ministry of Defence – a proposition which the Tribunal does not understand the respondent to challenge.

It seemed to the Tribunal that the applicant’s submissions amount to the proposition that the fact that he is a Crown servant and an employee of the respondents entitles him under Section 191 to bring the complaint of unfair dismissal.  For the Tribunal to apply Section 200 would infringe his rights as a Crown employee.  Towards the end of his submission he suggests that the respondent’s attempt to use the restriction of Section 200 amounts to a fundamental breach of the applicant’s human rights and natural justice and, specifically, a breach of Article 6(1) of the European Convention on Human Rights.

This case is unusual in respect that most police officers are not also in Crown employment as the applicant was.  It may be that, as the applicant has suggested, this is the first occasion on which this issue has arisen.  For that reason the Tribunal did not find the text books and the authority to which Mr Murray referred the Tribunal to be of particular assistance.  As a straightforward matter of statutory interpretation the Tribunal concluded that Section 200 does operate to exclude the entitlement of the applicant to complain of unfair dismissal even although he was, whilst in employment in police service, in Crown employment.  As a matter of general statutory interpretation the Tribunal did not find any difficulty in reading Section 200 alongside Section 191.  Section 200 was enacted with a number of other provisions, some of which have since been repealed, to exclude from the right to complain of unfair dismissal certain classes of employment.  The result is that Crown employees, like employees in the private sector, may in certain circumstances lose the right to complain of unfair dismissal conferred upon them by Part X of the Act.

The matter does not rest there.  Although the point was not raised in the course of the argument, the Tribunal has noted that the provisions which Section 191(1) stipulates have effect in relation to Crown employment include, in terms of Section 191(2)(f), “this Part”.  That is a reference to Part XIII of which Section 200 is part.  In effect, therefore, Section 191 expressly applies to Crown employment the exclusion in relation to police officers contained in Section 200.

The Tribunal would only add this.  In the course of his submissions the applicant suggests that if he is not entitled to complain of unfair dismissal he will suffer a breach of his rights under Article 6 of the European Convention on Human Rights.  It provides that in the determination of his civil rights and obligations a person is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.  The tribunal does not understand how the applicant can maintain that the respondent’s reliance on Section 200 and, for that matter, the Tribunal’s conclusion that it excludes his right to complain of unfair dismissal in this case constitute infringements of his rights under Article 6.

For the above reasons the Tribunal has found that it does not have jurisdiction to entertain the applicant’s complaint of unfair dismissal.”

6. The appellant represented himself presenting us with a coherent but wide-ranging submission.

7.
Essentially he maintained two fundamental propositions.  Firstly, he submitted that the Ministry of Defence Police should not be regarded as a constabulary since they were created by statute, the statute being now the Ministry of Defence Police Act 1987. Employees in that force were civil servants answerable to the Crown and differed in every capacity that generally applied to constabularies or constables administered under the aegis of the Home Office (Fisher v Oldham Corporation [1930] 2 K.B. 364).  He went into considerable detail drawing the distinctions to be made between the office of constable in relation to the general law of the land and the particular position of a constable under the Ministry of Defence Police.  This he did, both to draw a distinction for the purposes of subsection 2(a) of section 200 but also to show that subsection 2(b) did not come into play because he should not properly be regarded as a constable while employed by the Ministry of Defence.

8. Secondly, he went further and submitted that under section 1(2) of the 1987 Act he had never been asked or made to make a declaration in terms of subsection 1(2)(b).  Thus, he appeared to argue, that he had never been properly appointed, the consequence of that being that the respondents could not now claim the immunity that was conferred by section 200 in the relevant context.

9. Quite separately he submitted that by not being so appointed and furthermore if for whatever reason he was not entitled to protection under section 191, his rights under the European Convention of Human Rights had been infringed.  He was not, however, able to make much by way of elaboration of this point save to make a general reference to natural justice and the unfairness of the position he would be in compared with other Crown civil servants, particularly if denied the protection of section 191.

10. Mr Murray, who appeared for the respondents, simply adopted the reasoning of the Tribunal under reference to Commissioner of Police of the Metropolis v Lowrey-Nesbitt [1999] ICR 401 and an unreported decision of the Employment Appeal Tribunal, Spence v British Railways Board EAT/755/99 dated 8 November 2000.  

11. Despite the lengthy submission by the appellant, we consider this question raises a very sharp and narrow issue which has been properly focussed by the Tribunal below.  We consider there is nothing inconsistent with a person being both a civil servant employed by the Crown in terms of section 191 but also subject to the limited immunity conferred by section 200 in the particular context.  We note, as Mr Murray pointed out, that before the Tribunal below, that the respondents did not dispute that generally the applicant should be regarded as a Crown civil servant under section 191.  But nor apparently did the appellant dispute that he was subject to section 200.  Before us it was not entirely clear whether he was adhering to that position.  We will approach the matter on the basis of interpretation rather than any concession and we do so on the basis of holding that the Ministry of Defence Police are a constabulary maintained by virtue of an enactment.

12. If there was any doubt in the matter it has been determined by the Employment Appeal Tribunal in Lowrey-Nesbitt supra where the President at page 403 just below letter “H” says:-

“The position in law is that service as a member of a constabulary maintained by virtue of an enactment is apt to include service in one of the four statutory police forces not maintained by Home Office grant, namely British Transport Police, Ministry of Defence Police, Royal Parks Constabulary and United Kingdom Energy Authority Police.  As a matter of law, an officer engaged in the British Transport Police is employed by the British Railways Board, under a contract of service.  Such a police officer would, but for the exclusion contained in section 200, have been entitled to the excluded rights.  Therefore, the statutory provisions make perfectly good sense as they stand, leaving quite open the question whether a member of what one might call the “normal” police force is a person who would have enjoyed the rights as “an employee” (under a contract of service) had there been no exclusion.”

13. The Employment Appeal Tribunal followed that decision in Spence in relation to the British Transport Police and we see no distinction between the logic between both decisions and the position that we are currently faced with.  It is clear to us that Parliament did not intend to limit, for whatever reason, the immunity to what could be regarded as members of a Police Force proper, operating under the Home Office or the Scottish Office by reference to the phrase “a constabulary”.  They clearly had in mind certain other constabularies that exist of which one must be the Ministry of Defence Police.

14. That being so, we do not consider the position under the Convention carries the matter any distance at all.  We were required to point out to the appellant that if he was correct in his submission that he had never been properly appointed under subsection (1)(2) because he had never made a statutory declaration, there was no employment from which he could have been dismissed.  No such declaration was in any event necessary because he was already a special constable categorised under subsection 1(b), not therefore required to take a declaration which only related to people nominated by the Secretary of State after the date of the Act.  The productions reveal that he was attestified a special constable in 1980.

15. In these circumstances we consider that the evidence reveals that the appellant was properly employed as a constable by the Ministry of Defence Police but that that body is a constabulary maintained by virtue of an enactment which means that its employees are subject to the immunity conferred on the employer by section 200.  It matters not that as a matter of fact and law, the appellant’s employment can also be classified as that of a Crown civil servant.

16. For these reasons we consider the Tribunal reached a correct decision in this matter and the appeal is dismissed.
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