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JUDGE PETER CLARK:
These are appeals by two applicants before the Exeter Employment Tribunal, Mr Robinson and Mrs Tanner, against orders made at a Pre-hearing Review (PHR) that each should pay a deposit of £50 as a condition of their being permitted to pursue their claims of unfair dismissal brought against their former employer, the respondent Cosmetics Plus Ltd. That order was promulgated with summary reasons on 11th March 1999. No order was made in the case of a third applicant, Mrs Mills, on the basis that there existed a conflict of evidence on a vital issue.

1.
We have heard submissions from Mr Hart on behalf of the appellants. The respondent has not appeared and has made no written representations in this appeal. The Respondent’s Answer relies on the reasons of the Employment Tribunal.

2.
Before turning to the circumstances of these cases we shall first consider the purpose of a PHR at which an order may be made under rule 7 of the Employment Tribunal Rules of Procedure 1993. 

3.
The PHR procedure, introduced by the 1993 Rules, replaced the former Pre-hearing Assessment (PHA) procedure which first appeared in the 1980 Rules. Under the PHA procedure, heard by a full Employment Tribunal (PHRs may be heard by a Chairman sitting alone) the tribunal had power only to issue a costs warning, that is, a warning that if a party persisted in pursuing his case he may be found liable to pay his opponent’s costs if he were to lose. Under the PHR procedure it is open to the Employment Tribunal to order a party to pay a deposit of up to £150 as a condition of his being permitted to pursue the matter. If he fails to pay such a deposit within the 21 days provided for in the Rules his claim will be struck out. If he pay the deposit and proceeds to a full hearing at which his claim fails he is at risk both of losing his deposit and paying his opponent’s costs under rule 12(7) which provides:

“Where-

(a)
a party has been ordered under rule 7 to pay a deposit as a condition of being permitted to continue to participate in proceedings relating to a matter,

(b)
in respect of that matter, the tribunal has found against the party in its decision, and

(c)
there has been no award of costs made against that party arising out of the proceedings on the matter,

the tribunal shall consider whether to award costs against the party on the ground that he conducted the proceedings relating to the matter unreasonably in persisting in having the matter determined by a tribunal; but the tribunal shall not make an award of costs on that ground unless it has considered the document recording the order under rule 7 and is of the opinion that the reasons which caused the tribunal to find against the party in its decision were substantially the same as the reasons recorded in that document for considering that the contentions of the party had no reasonable prospect of success.”

4.
Under the PHA procedure the tribunal was under no obligation to provide any reasons for their opinion that a case had no reasonable prospect of success. See Mackie v John Holt Vintners Ltd [1982] ICR 146. Note. In those circumstances the EAT (Browne-Wilkinson J presiding) was of the opinion that although justisiciable on appeal to the EAT it was difficult to see how an appeal, which was put on the basis of perversity, could succeed in the absence of any reasons given by the tribunal.

5.
Browne-Wilkinson J observed that this would cause no injustice. Either the applicant would succeed at the full hearing, in which case he would not be ordered to pay costs; or he failed, in which case the PHA opinion that the case had no reasonable prospect of success was borne out. He allowed of a situation in which the evidence adduced by the other party at the full hearing caused the case to appear different from the way it appeared on the pleadings at the PHA stage (see now rule 12(7)). Under the PHR procedure the tribunal is obliged to give summary reasons only for their opinion.

6.
Critically at a PHR, as with the earlier PHA procedure, no evidence is received by the tribunal. The opinion as to the prospects of success depends upon consideration of the pleadings, any representations in writing and any oral argument advanced by or on behalf of the parties. 

7.
The question for the tribunal, based on that material, is whether the claim has no reasonable prospect of success. The meaning of the expression “reasonable prospect of success” was considered by the EAT in Taplin v C Shippam Ltd [1978] IRLR 450, in the context of a submission by Counsel for the applicant that a likelihood of success on an interim relief application in a case of alleged dismissal for trade union activities could be equated to a reasonable prospect of success.

8.
Giving the judgment of the EAT, Slynn J rejected that analogy. The Court was of the opinion that likelihood of success meant a higher degree of certainty than a reasonable prospect of success (paragraph 21).

9.
The members of this Appeal Tribunal disagree as to the meaning of “no reasonable prospect of success” in rule 7(4). The lay members consider that the expression means that the application is almost certain to fail. I am of the opinion that no reasonable prospect of success in rule 7(4) simply means a less than even chance of success.

10.
With that difference of opinion in mind we turn to the present cases. The tribunal’s reasons for finding that the cases of these two appellants had no reasonable prospect of success were expressed as follows:

“1
The cases of Mr Robinson and Mrs Tanner can be dealt with together. There was a reorganisation of the working hours and a change in the shift pattern. The two applicants were unable or unwilling, and that is not necessarily any criticism of them, to fit in. It is suggested that most of the employees agreed to the change the respondents needs were satisfied. It seems to us totally impracticable to make exceptions on a shift system. If the majority has voted to accept a new shift system the very small minority cannot be dealt with as exceptions.

2.
We take the view that in these two cases there is no reasonable prospect of success.”

11.
The material before the tribunal consisted of the forms IT1 and IT3 and the submissions made on behalf of the parties. In particular, Mr Hart, who appeared on behalf of the appellants below, referred the tribunal to the decision of the EAT in St John of God (Care Services) Ltd v Brooks [1992] IRLR 546.

12.
In support of the appeal Mr Hart submits that without hearing the evidence the tribunal was not in a position to find that the complaints of the appellants had no reasonable prospect of success. It will be necessary for the Employment Tribunal at the substantive hearing of the complaints to determine, for the purposes of deciding the question of reasonableness under s. 98(4) of the Employment Rights Act 1996, assuming that the respondent establishes a potentially fair reason for dismissal, namely some other substantial reason (reorganisation of the business), that at the time of the dismissals there was any discernible advantage to the respondent in carrying out that reorganisation in circumstances where the overwhelming majority of employees had accepted the change in the shift patterns so that it was not necessary to re
quire the appellants to alter their shifts.

13.
The first question for us is whether the tribunal have demonstrated a wrong approach in law to the question to be answered by an Employment Tribunal at the substantive hearing. We are unanimously of the opinion that it has.

14.
The error in the tribunal’s approach, on the face of their summary reasons, is to state categorically that where a majority of the employees have voted to accept a new shift system the very small minority cannot be dealt with as exceptions. That overlooks the balancing act to be performed by the tribunal when considering the application of s.98(4). Did the employer act reasonably in considering that the advantage of implementing the reorganisation to him outweighs any disadvantage which the employee may suffer as a result of the unilateral change to his terms and conditions of employment?

15.
Having identified an error of law we shall allow this appeal. The lay members, applying their more rigorous approach to the question as to whether the claims of the two appellants have no reasonable prospect of success, would unhesitatingly reverse the finding of the Employment Tribunal, and set aside the order that Mr Robinson and Mrs Tanner pay a deposit. I am just persuaded to join in that course, given that the correct test in my opinion is whether the claim has a less than even chance of success.

16.
In these circumstances the appeal is allowed. The orders made against the appellants to pay a deposit are set aside.
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