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LORD JOHNSTON:

1. In this appeal the appellant employee seeks to overturn a decision of the Employment Tribunal in respect of his application alleging a breach of the Disability Discrimination Act 1995 (the Act)

2. The appellant has been disabled since the age of four when he contracted tubercular meningitis resulting in permanent paralysis to the right side of his body.  As a consequence since then, he has not had the use of his right arm and the disability is further exacerbated by a spasmatic reaction affecting his right arm, causing it to rise.

3. On 30 March 1981, as a disabled person, then aged 18, the appellant commenced employment with the respondents working as a clerical assistant.  With the exception of a small period in 1983, the appellant, throughout his whole employment with the respondents, remained at the lowest grade.  Not long before he resigned his position, he was moved from the office in which he had worked for a number of years, to another post.

4. In this case no question arises as to whether or not that resignation amounted to constructive dismissal.  The complaints made on behalf of the appellant were simply that he suffered a detriment but as is recorded by the Tribunal, the issue is even narrower than that.  At the outset of its decision the Tribunal states:-

“It is appropriate to record that the decision of the Tribunal was not easily reached.  When the Tribunal retired to consider its decision it was left with the impression that, to some extent, evidence had been led both in support and defence of a complaint brought under s 4 and/or s 5(1) of the DDA, to the effect that the applicant had been treated less favourably, or, had suffered a detriment, in that he had been required to produce a certain quantity of work, which he could not do because of his disability.  That of course was not the complaint which the Tribunal was asked to determine.  Different sections of the Act may, of course, give rise to certain similarities but must inevitably involve different considerations.  We would add that this tribunal is not concerned with the termination of the applicant’s employment.  The circumstances of that event are not known to it.  Mr McAllistair at the start of his submission informed the Tribunal that the applicant had since giving evidence resigned his employment, and that matter was now the subject of a separate Tribunal application yet to be determined.  From the perspective of the Tribunal it was important for it to keep in mind that the sole question for its determination, was whether the respondents in breach of s 5(1), discriminated against the applicant because of his disability by failing to make reasonable adjustment as required by s 6.”

5. This is very important to our minds since we are not being asked to consider the general question of discrimination under section 5 of the Act but rather, solely, whether or not the employers took all reasonable steps to make adjustments in respect of the appellant upon the basis that he was at a substantial disadvantage in comparison with persons who were not disabled.

6. The law in this area is still in its infancy but it appears to have been decided that in relation to the question of adjustments and terms of section 6 of the Act, such must relate to the method and structure of the job (Kenny v Hampshire Constabulary [1999] IRLR 76).  More generally, a useful guide to how the matter in relation to section 6 should be approached, is to be found in Morse v Wiltshire County Council [1998] IRLR 352.

7. The importance of this, is that as far as this Tribunal is concerned, we are merely required to concentrate upon whether or not the Employment Tribunal was entitled on the evidence before it, to reach the conclusion that all reasonable steps in terms of section 6 were taken by the employer to comply with it.  We are not faced with a more general question as to whether there was general discrimination to the detriment of the employee, based upon his disability.

8. The reason why we approach the matter in this way, is that the bulk of the submissions put to us by Mr McAllister on behalf of the appellant, related to assessments of the appellant’s performance in terms of output, not least after the respondents introduced an appraisal system known as Performance Management Scheme.  This, it was said, applied across the board to all employees and it was submitted upon the evidence before the Tribunal that no account had been taken by the employer to assess the performance of the appellant having regard to his disability, as opposed to how an able bodied person should have performed.  There were frequent assessments made of the appellant over the years, which were generally to the effect that he was not meeting the accepted targets.  However, it was submitted, that minimum targets should not apply to a disabled person and if being so applied, amounted to a detriment for that reason.  It was submitted that the respondents had failed in their duty to implement reasonable adjustments in that they did not adjust their parameters for determining the minimum requirements for the job and such parameters were designed for able bodied employees.  The complaint was also made that the transfer effected towards the end of the appellant’s employment, was not properly to be regarded as an adequate or suitable alternative reflecting his disability.

9. In reply, Mr Wishart for the respondents, submitted that the Tribunal were more than entitled to find that the adjustments which were listed in a separate production that had been carried out by the respondents, were reasonable and adequate, both in provision of technical aids and finally by reason of the transfer.  It was noted that the under-performance so stated by the appellant was not slight and it was perfectly appropriate it was submitted for the respondents to examine an employee’s performance, not least in the context of the speed in which he is working and, thus, the reflection of his output against acceptable minimum standards.  In the present case, however, in 1997 the respondents had withdrawn the minimum standard from the assessment of the appellant’s performance but still found that his output was inadequate.  It was important, it was submitted, to separate an assessment of output with adjustments that could or should have been made to the method and structure of the job.  In particular it was submitted that the requirement to carry out adjustments does not extend to reducing the volume of content of work to be performed to such a significant point that the job produces little yield.  It was submitted that the failure of the appellant to perform minimum requirements of his job was due to his own physical incapacity and not to any failure on the part of the respondents to carry out any adjustments to the structure and organisation of the job, since, as has been stated, the requirement under the Performance Management System to maintain the minimum standard does not form part of the structure or organisation of the job. 

10. Against that background, the executive part of the Tribunal’s decision is to be found on page 20 starting at letter G as follows:-

“In the opinion of the Tribunal the statutory duty of reasonable adjustment cannot so diminish the essential characteristics or performance of a job, that it ceases to exist in any meaningful sense or fails to retain a reasonable minimum standard.  Where to draw the line will in many circumstances be a difficult question.  Assessments by different persons may well give rise to different minimum standards, particularly, where agreement is absent and Performance Requirement imposed.  The applicant considered that he was performing to the best of his ability.  Leaving aside the criticism that he left too extensive notes the weight of evidence does suggest he gave of his best.  The changing nature of his job clearly affected the quantitative aspect of his work.  Significantly he did not put into percentage terms the amount of work he believed himself to be capable of performing satisfactorily.  For his part Mr Fordyce could not precisely assess the extent to which the spasmodic movement of the applicant affected his output.  However he did conclude that the quantity of work actually produced by the applicant fell well below an acceptable minimum standard.  His view mirrored that of previous managers.  The Tribunal concur with that assessment.  The question then arises as to what extent, if at all, did the respondents carry out reasonable adjustment, to avoid placing the applicant at a disadvantage in comparison with his able bodied colleagues.  The statutory obligation to make adjustment arose only with the implementation of the DDA.  However, as brought out in evidence, efforts to make adjustment to increase the applicant’s productivity had been taking place for some considerable time before the passing of the Act.  Unfortunately the adjustments as regards equipment, re-organisation of his work station, and assistance from Mr Foy, did not overcome the core problem of the applicant’s productivity in relation to his job.  Latterly this appeared to be accepted by all concerned.  A list of the various equipment aids, visits by consultants, adjustments to his work station are set out in a chronological order in Productions R 21/R22.  The applicant’s employment was at risk.  A further adjustment which was discussed and apparently acceptable to the applicant was his proposed transfer to Hawbank Road.  When his application was lodged with the Tribunal Office he had not taken up his new post.  However, it had been offered to him and the transfer was part of a prolonged process to try and place the applicant in a more suitable post as he could not meet the minimum requirement of his existing post because of his disability.  Moreover from the end of July 1997 until his transfer he was not required to meet the minimum standard of his post.  It seemed to the Tribunal that at the time of his transfer to Hawbank Road, the process of reasonable adjustment had not been exhausted and was continuing.  In all the circumstances the Tribunal concluded that the respondents were not in breach of the statutory requirement to make reasonable adjustment.

As the matter of ‘reasonable adjustment’ discrimination was the sole issue for the determination of the Tribunal, it follows, that his complaint must be dismissed.”

11. In considering this matter, we restate that we are only concerned with the issue of reasonable adjustment and we are entirely satisfied in this context that the Tribunal was entitled to reach the conclusion that we have just narrated.  There is no doubt that upon the evidence a number of adjustments, some of them of a fairly substantial nature, were made to the method and structure of the appellant’s job.  However, we agree with the contention that assessment of performance is a wholly separate issue from the duty to make reasonable adjustments which does not extend necessarily to lowering the quantity of work or volume of work being demanded of the appellant.  If the appellant had been dismissed for that latter reason, i.e. non or inadequate performance, there might well have been a claim opening to him under section 5 of the Act and in that respect we offer no further view.  Since, however, in this case, the limited issue relates to the adjustments that should or should not have been made, we find ourselves unable to interfere with the Tribunal’s conclusions in this respect.  As focused the issue was essentially one of fact.  We recognise that the various assessments of the appellant’s performance that were carried out, may have had detrimental effects on his career but that is not the issue which the Employment Tribunal was required to determine.

12.
In these circumstances this appeal requires to be dismissed.
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