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LORD JOHNSTON:

1. The appellants take this appeal against a decision of the Employment Tribunal to the effect that the employer had made unauthorised deductions from wages in relation to the non-payment of an alleged bonus.  The respondent cross-appeals against the decision of the Employment Tribunal that he was not constructively dismissed by the appellants.

2. As these questions raise wholly separate subjects we will deal with them separately.

3. (1)
Unauthorised deduction from wages
This arises out of a claim on behalf of the respondent employee that he was entitled to an annual bonus payable at the end of October of each year and, that given that his employment terminated in September, he was entitled to a proportion of the bonus that would have been payable in October.  This is the finding of the Employment Tribunal as set out on page 11 of their decision.

The basis for the bonus is said to lie on a letter dated 31 October 1996 and quoted by the Tribunal on page 3 of its decision as follows:-

““As a result of both the company and your individual performance for the trading year from 1 November 1995 to 31 October 1996, I am pleased to include in your salary payment for the month of October a Bonus of £10,000.

As an employee and valued member of Clark Contracts Limited, your contribution will continue to be monitored and rewarded on an annual basis, allowing for overall company performance.””

4. Mr MacMillan, who appeared for the appellants, submitted that the Tribunal had misdirected itself as a matter of law by construing the position as an entitlement to bonus which therefore formed part of the wages to which the respondent was bound to receive. This was, said Mr MacMillan, to misunderstand the word “properly” to be found in section 13(3) of the Employment Rights Act 1996, which governed the matter.  Properly understood, the bonus was payable at the end of October, only to persons in the employment of the appellants at that time.  It did no accrue from month to month during the year.

5. Mr Naismith’s position, appearing for the respondent, was that the employer had bound themselves to pay the bonus both by reference to the original letter and also, by reference to the practice over the years, to the relevant persons.  The issue was, in any event, a question of fact and one with which we should not interfere.

6. We have no hesitation in determining that the Tribunal has misdirected itself in this context.  There is a marked distinction, in our view, between a monthly entitlement accruing on that basis and a possible entitlement but certainly an opportunity for payment of the bonus if in employment at the relevant date.  In any event, it is clear from the letter if that governs the matter, that the matter is to be monitored and rewarded on an annual basis allowing for overall company performance.  That cannot be construed, in our opinion, as being an entitlement to a payment of £10,000 on a non-discretionary basis.  The Tribunal’s findings seems to suggest that an individual’s performance was not relevant but that flies in the face of the letter in question if it is said to be the basis upon which the claim is made.  We consider that it is a condition precedent to receiving the bonus, to be in employment at the end of October.

7. In these circumstances we do not consider there was an unlawful deduction of wages by reason of the failure of the employer to pay a proportion of the bonus as at the date of the termination of the employment.

8. In this respect the appeal therefore will succeed and the decision of the Tribunal with regard to the unauthorised deduction of wages will be quashed.

9. (2)
Constructive dismissal
The claim by the respondent in this respect was based on a number of incidents, four in total, which the Tribunal deal with on pages 3 and 4 of their decision and they all relate to alleged aggressive and threatening conduct on the behalf of the appellant’s director, Mr Clark.  The Tribunal also record the contents of a medical report relating to his condition as at August 1999.  In essence, Mr Naismith submitted that the Tribunal had misdirected themselves by not giving enough weight to the medical report or properly assessing the gravity of the conduct complained of as narrated by them.

Mr MacMillan’s position in this respect was very straightforward, simply that the issue was one of fact for the industrial jury and this Tribunal should not interfere unless a decision was perverse.

10.
With that last proposition we are in complete agreement.  While the medical report obviously recognises that there were stress related problems, it is not to be regarded as conclusive nor, in our opinion, to undervalue or devalue the decision of the Tribunal who assessed the evidence and reached a conclusion that the conduct complained of was not sufficient to merit a decision that the employer was repudiating the contract of employment.  The authorities, which we need not rehearse, make it very clear that this is essentially a question of fact to be determined by the Tribunal as an industrial jury.

11.
In these circumstances we consider there is no basis for interfering with the decision in this respect and the cross-appeal will therefore be dismissed.

12.
In all the circumstances as we have stated, the appeal is allowed to the extent of quashing the decision with regard to unlawful deduction of wages and the cross-appeal is dismissed.
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