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MR JUSTICE BURTON:


1.
The Appellant was employed by the Governing Body of Mayfield Secondary School, the Respondent, from 1975 until 1996, as a science teacher.  She is a lesbian, and from 1991 onwards she suffered from regular homophobic taunts and abuse by pupils at the school.  She brought a claim against the Respondent alleging breach by it of the Sex Discrimination Act 1975 (the “SDA”).  

2.
It is common ground that the SDA does not protect male or female homosexuals against homophobic harassment or abuse, in that the SDA proscribes discrimination on the grounds of sex but not discrimination on grounds of sexual orientation.  This was clearly established in the Court of Appeal in Smith v. Gardner Merchant Limited [1998] IRLR 510; but it was made clear by the Court of Appeal in that case that the same conduct could in certain circumstances be both discrimination on grounds of sex and on grounds of sexual orientation (sometimes called ‘double discrimination’), just as there can be conduct which, dependent again upon the context, can be discriminatory on grounds of sex and of race.  As in Smith, where there was remitted by the Court of Appeal to the Employment Tribunal for decision the question as to whether Mr Smith, as a male homosexual, was less favourably treated than a female homosexual in a like situation, so in this case, when the matter came up by way of an interlocutory appeal to this Tribunal, His Honour Judge Peter Clark formulated the question as “Was she treated less favourably than a male homosexual teacher would have been treated, and, if she was treated less favourably, was she so treated because of her sex?”.  The Tribunal heard evidence over seven days in March 1999, and answered that question, or those questions, in the negative.  There was evidence before the Tribunal that a heterosexual female teacher, a heterosexual male teacher and a homosexual male pupil all suffered on occasions from abuse, in the form of pupils using homophobic language, and the Employment Tribunal concluded (in paragraphs 84 and 85 of its decision) that it had heard no evidence that a hypothetical homosexual male teacher would have been treated more favourably than the Appellant, and indeed that the evidence was all the other way.

3.
The Tribunal’s findings are, in short, as follows: (1) that there was no sex discrimination except (2) that one of the occasions of abuse of the Appellant by pupils, on 1 March 1995, did amount to sex discrimination, but, because adequately dealt with by the Respondent, did not amount to a breach of the SDA by the Respondent: and then obiter that (3) if the harassment had been sex discrimination the Tribunal would have concluded that the Respondent was (save in respect of the 1 March 1995 incident) directly, but not vicariously, liable for it and (4) by a majority, the Appellant’s claim under the SDA would, albeit out of time, not have been found to be time barred.  

4.
The Appellant now appeals against finding (1).  The Appellant and Respondent both take issue with the logic underlying the Tribunal’s conclusion in respect of (2), the Appellant contending that there should have been no distinction drawn between the 1 March 1995 incident and all the others, and the Respondent effectively arguing the same, namely by way of Respondent’s notice that the incident of 1 March 1995 was not sex discrimination either.  The Respondent then cross-appeals in respect of the Tribunal’s conclusions as to (3) and (4).  It is clearly sensible to deal with issue (1) and then, subsidiarily, issue (2) first.  If the Appellant fails on issue (1), then in any event the application under the SDA remains dismissed, whatever the result on issues (3) and (4).  

5.
I set out briefly the relevant provisions of the SDA:-

“1(1)  A person discriminates against a woman in any circumstances relevant for the purpose of any provision of this Act if –

(a)
on the ground of her sex he treats her less favourably than he treats or would treat a man.

…

6(2)
It is unlawful for a person, in the case of a woman employed by him at an establishment in Great Britain, to discriminate against her – 

(b)
by …. subjecting her to any .. detriment.”

6.
It can be seen that issues (1) and (2) relate to the questions of whether there has been any discrimination as defined by Section 1, while issue (3), it being common ground that the harassment and abuse in this case were detriment, relates to whether the Respondent subjected the Appellant to that detriment.  The nature of the incidents found by the Tribunal, involving abuse and harassment of the Appellant by both female and male pupils, primarily consisted of oral abuse, using words such as “lesbian”, “dyke”, “lesbian shit”, “lezzie” or “lez”, all of which being, or being used as, words ascribing or describing female homosexuality.  The catalogue of unpleasantness is more fully set out in the Tribunal decision, between paragraphs 9 and 55.  

Issue (1)

Ms Cox QC’s Submission

7.
The Appellant’s submissions in relation to issue (1) were cogently put forward by Laura Cox QC on her behalf, and in summary they were as follows:-

7.1
Smith establishes that the same conduct can be both discrimination on grounds of sexual orientation (homophobic harassment) and on grounds of sex. 

7.2
The motive of the discriminator is irrelevant.  She draws this from the words of Lord Goff in James v. Eastleigh Borough Council [1990] IRLR 288 at 295 where he states: 

“… in the majority of cases, I doubt if it is necessary to focus upon the intention or motive of the defendant.”

7.3
The questions to be asked, she submits, are (1) what was the treatment of the complainant? (2) was it on grounds of sex? (3) would there have been less favourable treatment of a male homosexual?

7.4
She then focuses on Strathclyde Regional Council v. Porcelli [1988] IRLR 134, a decision of the Court of Session in which the treatment found to be sex discrimination was of a heterosexual female, and what she submits to have been the application of that case by Ward LJ in Smith.  The relevant passage is at paragraph 44 and 45 of his judgment:

“I agree that the kind of conduct which constitutes sexual harassment can be, indeed usually is, gender-specific.  It was in Porcelli.  The abuse to which she was subject was being shown as screw nail and asked if she wanted a screw and being shown a penis-shaped glass rod-holder and asked if she had a use for it.  It was this sort of behaviour which ineluctably compelled the conclusion that:

“In my opinion this particular part of the campaign was plainly adapted against the applicant because she was a woman.  It was a particular kind of weapon, based upon the sex of the victim, which, as the Industrial Tribunal recognised, would not have been used against an equally disliked man”, per the Lord President at 137 …. 

“If any [of the weapons used against the complainer] could be identified as what I call “a sexual sword”, and it was clear that the wound it inflicted was more than a mere scratch, the conclusion must be that the sword had been unsheathed because the system was a woman,” – per Lord Grieve ..

These are conclusions of fact.  Why I disagree with the observations of Morison J. is that he seems to elevate a conclusion of fact – usually in the context of the case, an absolutely inevitable conclusion of fact – into a principle of law … It is not the case that because the abusive conduct is gender specific there is no necessity to look for a male comparator; but it is rather the case that if it is gender-specific, if it is sex-based, then, in the nature of the harassment, it is almost certainly bound as a matter of fact to be less favourable treatment as between the sexes.  The male employee would never have been subjected to the indignity of being asked if he wanted a screw or had a use for the phallic rod-holder.  Thus, in those circumstances, there is no need for a comparator simply because res ipsa loquitur.”

Ms Cox QC submits that it is necessary to look at the precise nature of the abuse complained of, and, if the abuse is verbal, then at the precise words used.  If the words are gender-neutral – e.g. homophobic abuse using such words as “gay”, “queer” or “pervert”, then, absent some other factor, there is no sex discrimination, but only sexual orientation discrimination.  If however, she submits, the words are gender-specific – hence in the case of a female, homosexual “lesbian” or “dyke”, or in the case of a male homosexual names such as “bugger” or “fag”, then she says there is what Lord Justice Ward called “res ipsa loquitur” or perhaps what, if indeed Latin is to be permitted to us, would be called ipso facto discrimination, on grounds of sex.  Once, she submits, there is gender-specific language used, and the words used of the female homosexual are not the same as those use of a male homosexual, then not only is this different treatment of a female homosexual, by virtue of the very use of those different words, but by virtue of such differentiation on grounds of sex there is less favourable treatment.  Thus, she submits, using the expression “big tits” to a woman, as in the case of Insitu Cleaning Co Ltd v. Heads [1995] IRLR 4, would automatically be different from treatment of a man, and automatically be less favourable treatment of the woman than a reference in the case of a man to a part of his anatomy peculiar to the male gender.  Thus, she submits, when the Court of Appeal in Smith remitted the matter to the Tribunal, there having been no findings of fact in that case because the matter was being dealt with by way of a preliminary issue, there would, she submits, have been sufficient evidence of different and less favourable treatment of Mr Smith, as compared with a female homosexual, simply by proof of the use against him of gender-specific language (Smith having settled before the Tribunal was reconvened, we do not know what facts in the event would have been found).  

7.5
On that basis, the Tribunal erred in law in failing to find that the gender-specific nature of the abuse, and abusive behaviour, towards the Appellant was automatically discrimination against her on grounds of sex, being different from and less favourable than, the treatment of a male homosexual teacher in a similar situation, because by virtue of their being gender-specific the same words and treatment found to have been directed towards her would not have been directed towards such male homosexual teacher, i.e. he would not have been called a lesbian or a dyke etc.

8.
Ms Booth QC’s Submissions

Ms Cherie Booth QC however forcefully submits that the Tribunal did not err in law, but asked itself the right questions, and came to the only possible, and in any event the right, or at any rate unchallengable answers:

8.1
Smith she submits, is direct authority against Ms Cox QC’s submissions.  Though it certainly made it clear that there could be ‘double discrimination’, it also made clear the basis upon which conduct which was discriminatory of a homosexual could also be discrimination on grounds of sex, namely on the basis of the question as to whether, on the facts, there was less favourable treatment of (in that case) a male homosexual than there would have been of a female homosexual in like circumstances: the very question which was asked and answered on the facts by the Tribunal in this case.

8.2
It is quite plain that use of gender-specific words is not sufficient to create automatic discrimination on grounds of sex, from Smith itself.  If to call someone a lesbian is automatically to be discrimination on grounds of sex, because a lesbian can only be a female homosexual and a male homosexual is not, and will not be called, a lesbian, then that elevates lesbianism into a unique feminine condition, like pregnancy, not available to a man (cf. Ward LJ at para. 30).  But Ward LJ expressly rejected such an argument in paragraph 42.  There he stated as follows:-

“The no-comparator argument: This is built upon the unique position of the pregnant woman for whom no comparable male can ever be found.  It was submitted that a homosexual male is in a similarly unique category.  Neither the industrial tribunal nor the Employment Appeal Tribunal had difficulty in rejecting that submission.  Nor do I.  Homosexuality is the feeling of sexual attraction to persons of the same sex.  As such it affects both sexes.  A separate word, ‘lesbian’, for a homosexual woman does not set the homosexual male apart and put him in similar position to the pregnant woman for whom no comparator can be found.”


It is clear therefore that the case in Smith was not remitted simply to see whether gender-specific words be shown to have been used.  

8.3
Ms Booth QC submitted that Ward LJ’s words, relied upon by Ms Cox QC, in paragraphs 44-45, had been misconstrued and/or taken out of context.  Ward LJ was plainly in those paragraphs disagreeing with the proposition, to which he had referred in paragraph 43, of Morison J as set out in British Telecommunication PLC v. Williams which appears to be very close to Ms Cox QC’s formulation:

 “because the conduct which constitutes sexual harassment is itself gender-specific, there is no necessity to look for a male comparator.  Indeed it would be no defence to a complaint of sexual harassment that a person of the other sex would have been similarly so treated: see Porcelli”.  

What Ward LJ was concluding, in disagreement with that opinion of Morison J, was that:

 “it is not the case that ……… because the abusive conduct is gender-specific there is no necessity to look for a male comparator” (paragraph 45).  

What Ward LJ indicates by reference to Porcelli is that the facts of that particular case admitted of no other answer, which is why he used the words “in those circumstances”, being a reference to the facts of Porcelli, in relation to his ‘res ipsa loquitur’.  In Porcelli, the facts were found to be not intended to be sexual harassment in the sense of the making of sexual approaches towards the complainant, but conduct which, by virtue of its sexual connotation, and the fact that the same or similar conduct would not have been used towards a male (heterosexual), was inevitably discrimination on the grounds of sex.  This appears clearly from a fuller consideration of Porcelli, and in particular passages in the judgment of the Lord President. At paragraph 9 he says: 

“In my opinion this particular part of the campaign was plainly adopted against Mrs Porcelli because she was a woman.  It was a particular kind of weapon, based upon the sex of the victim, which, as the Industrial Tribunal recognised, would not have been used against an equally disliked man.”  

Then in paragraph 10 he continues:

 “From [The Tribunal’s] reasons it is to be understood that they were satisfied that this form of treatment – sexual harassment in any form [my emphasis] – would not have figured in a campaign by Coles and Reid directed against a man” [see also per Lord Brand at paragraph 17].  

Thus their Lordships in Porcelli were not concentrating on the particular form of sexual harassment or conduct which, being different from that which would have been applied towards a male heterosexual, must be gender-specific and therefore automatically discriminatory, but were emphasising that, on the findings of fact in that case, in the case of a man there would not have been any sexual conduct towards him at all.  

As for “big tits”, it is necessary to look at the facts of the Insitu case.  It was not there suggested that the use of such gender-specific words would render such abuse different from, and less favourable than, similar, but inevitably different, abuse of a male.  The contrast that was there made by Morison J was quite different: as he says in paragraph 9 of his judgment, at 5: 

“A remark by a man about a woman’s breasts cannot sensibly be equated with a remark by a woman about a bald head or a beard.  One is sexual, the other is not”.  

That the use of different gender-specific words as between male homosexual and female homosexual was not considered to be material was underlined by Ward LJ’s very formulation of the question to be asked, at paragraph 57 of his judgment in Smith: 

“If he was subject to homophobic abuse from Ms Touhy, was that treatment less favourable than would have been meted out to a homosexual woman in a similar position to him? The tribunal will have to consider whether similar abusive comment [my emphasis] would have been made to and/or of a lesbian.”  

See also per Sir Christopher Slade at paragraph 69: 

“The only proper way for the Tribunal to compare like with like would be to compare the treatment which Ms Touhy directed to the appellant with the treatment she would have directed to a female homosexual.  If the facts were to show that she had a rooted aversion to homosexuals of either sex, and that she would have subjected a female homosexual to the like harassment, the appellant’s claim under this head would inevitably fail because no discrimination under s.1(1)(a) would have been established.  In my judgment, the appellant’s only hope of success under this head will lie in satisfying the tribunal that the harassment occurred because he was a man with a particular relevant personal characteristic, rather than a woman with the same relevant characteristic.”  

Neither is it a question of the detailed analysis of the words used, nor of the words, or indeed the treatment, being the same, but rather the question of whether the treatment by way of abusive comment would have been “similar”.

8.4
As for the question of motive, Ms Booth QC accepts that Lord Goff’s dictum in James indicates the lesser significance of motive in discrimination, but even that passage both emphasises the context in which it is to be regarded as less significant, and does not even then rule out consideration of it in its entirety.  The passage of Lord Goff referred to is indicating that, in a case such as James, with differential charges for those attending swimming pools based on a gender-based criterion (at 295) “it is not saved from constituting unlawful discrimination by the fact that the defendant acted from a benign motive”; and it is in that context that it is “doubted” if it is necessary to focus upon the intention or motive of the defendant in this way, because “cases of direct discrimination under s.1(1)(a) can be considered by asking the simple question: would the complainant receive the same treatment from the defendant but for his or her sex? This simple test … avoids, in most cases at least, complicated questions relating to concepts such as intention, motive, reason or purpose”; and he himself at 294 has already said “I do not read the words “on the grounds of sex” as necessarily referring only to the reason why the defendant acted as he did, but as embracing cases in which a gender-based criterion is the basis upon which the complainant has been selected for the relevant treatment” – thus showing that consideration of such reason will indeed be a relevant consideration.  

However, if motive or intention is thus per se to be less significant, it must inevitably be part of the consideration when establishing the facts and then answering the “but for” test, to which Lord Goff refers.  For example, even leaving aside questions of subjectivity, an objective analysis of the facts can often give the answer.  Thus Ms Booth QC gave an example of two different scenarios.  The first example would be a man or a woman taunting someone who is thought to be a female homosexual: “you are a lesbian”.  The second is one in which a man has attempted a sexual advance on a woman, who repels him, and then is painted as frigid by the would-be harasser by flinging at her the epithet “lesbian”.   The former example would be homophobic abuse and may or may not also be sex discrimination (certainly so if Ms Cox QC is right that gender-specific abuse is automatically sex discrimination, but otherwise dependent upon a fuller consideration of the facts).  The latter example will inevitably be part of the picture of sexual harassment, and thus sex discrimination, and will probably not evidence homophobic abuse.  

The picture is clearer as a result of the recent race discrimination case in the House of Lords, Nagarajan v. London Regional Transport [1999] IRLR 571 at 575 per Lord Nicholls:

 “In every case it is necessary to enquire why the complainant received less favourable treatment.  This is the crucial question.  Was it on grounds of race? … Save in obvious cases, answering the crucial question will call for some consideration of the mental processes of the alleged discriminator.  Treatment, favourable or unfavourable, is a consequence which follows from a decision.  Direct evidence of a decision to discriminate on racial grounds will seldom be forthcoming.  Usually the grounds of a decision will have to be deduced, or inferred, from the surrounding circumstances.  ….  Racial discrimination is not negatived by the discriminator’s motive or intention or reason or purpose .. in treating another person less favourably on racial grounds.  In particular, if the reason why the alleged discriminator rejected the complainant’s job application was racial, it matters not that his intention may have been benign.”  

In considering the “but for” test, it must inevitably be the case that it will become obvious from the facts, as it was here to the Tribunal, what the full circumstances were, namely here that there was a regular campaign of homophobic abuse by pupils.  If the intention is homophobic, then there may also be sex discrimination, if the treatment in fact differentiates between male homosexuals and female homosexuals.  But if the intention can be deduced objectively by the fact that treatment of each is in general terms the same, albeit with different wording used, or different conduct or sign language etc, then useless the treatment is actually less favourable of one sex than of another, there will not be room to spell out or infer some other intention.  In this case the Tribunal, having given “some consideration of the mental processes of the alleged discriminators” concluded the pupils to be homophobic and not discriminating as between male homosexuals and female homosexuals.  

8.5
Ms Booth QC points out that, in her oral submissions, Ms Cox QC set out her questions (1) to (3), which I have recorded in paragraph 7.3 above, in the wrong order, namely not in accordance with the direction of the Court of Appeal per Ward LJ in Smith at paragraph 40:

“I have come to the conclusion that the task imposed on the Tribunal by s.1(1)(a) read with s.5(3) is to ascertain: (a) what, as a matter of fact, was the treatment received by the employee; (b) was he treated less favourably than the woman with whom he forced to be compared; and (c) would he have been so treated but for his sex?”


Ms Booth QC suggests that answering the second and third questions in the wrong order has assisted Ms Cox QC to fall into error in suggesting that proof of any conduct involving sexual abuse must pass her second test, and then her third test is passed by virtue of the gender-specificity of the particular words or conduct adopted.  Ms Booth QC submits that, at any rate on the facts of this case, Ward LJ’s second question fell to be answered and was answered by the Tribunal in the negative, i.e. by reference to a male homosexual teacher comparator, and thus the third question did not arise.  

8.6
Further, Ms Booth QC summarises what she submits to be the consequences of the Appellant’s case in her skeleton argument namely:-

(i)
“If the law were that a case of sexual harassment depended upon whether the language used could be applied equally to a man, the law would be absurd - depending purely as a matter of chance on the words used.  The Appellant says she has a claim for sexual discrimination because she was called a “lesbian shit” and “a lemon” but [accepts] that she would not have such a claim if she had been called a “gay pervert” or even a “queer shit”.”

(ii)
“Similarly, it would follow that it is lawful to dismiss a woman simply because she is a lesbian (R v. Secretary of State for Defence ex parte Perkins (No.2) [1998] IRLR 508) or to refuse her benefits because she has a female and not a male partner (Grant v. South West Trains Ltd [1998] IRLR 206 ECJ) but that it is unlawful to call her a lesbian.”

(iii)
“It would  also mean that female homosexuals would be able to bring claims of sex discrimination where male homosexuals could not, simply because the commonly used term for a female homosexual “lesbian” is gender-specific, whilst many of the terms of abuse apply to male homosexuals are not gender-specific and hence could be employed against lesbians.  It would be wrong if the use of the word lesbian was presumed to be discriminatory.”

9.
We prefer and agree with Ms Booth QC’s submissions.  I would add the following:-

9.1
Plainly we have, as would anyone, very considerable sympathy, not only for Ms Pearce but for anyone who has suffered discrimination or abuse on grounds of his or her sexual orientation.  But there is not yet a law proscribing such conduct, and it is in our view counterproductive to bend an existing law into something which it is not.  First, it may put off the day when a satisfactory law is implemented, either by way of fresh legislation or as a result of the implementation of the Human Rights Act, which does not depend upon artificial tinkering with something not intended, or fit, for that purpose.  One only has to look at the concession Ms Cox QC herself has to make by virtue of her concentration on the need, before there is double discrimination qualifying under the SDA, for gender-specific words, which would be irrelevant if homophobic abuse were independently dealt with, i.e., depending upon whether somebody was abusively called “gay”, which would on her case not fall within the SDA, or “lesbian”, which she seeks to argue automatically does so fall, thus fortuitously giving protection against homophobic abuse. We do not believe such protection can or should depend upon the happenstance of linguistics (particularly in the English language, which less frequently than in the Romance languages differentiates between masculine and feminine variants and endings).

Further, so to warp or bend the SDA may actually do damage to the SDA itself.  The provisions of the SDA are not wholly simple and comprehensible even as they are – concepts of direct or indirect discrimination, actual or hypothetical comparators, intention and/or motive relevant only to a limited extent etc.  It seems to us that there is a real risk of bringing the SDA, if not into disrepute, certainly into doubt, if extensions are made by artificial or at any rate strained means.  The question whether the treatment as between two comparators is different may or may not be easy to assess, and may perhaps in a given case depend upon precise difference of words or conduct, but cannot be automatically or even presumptively found to exist simply by the difference between words on the basis of gender-specificity.  Similarly, even if the treatment is found to be different, but in both cases to have sexual connotations, then if the treatment is in fact the same or similar, once again to talk in terms of ipso facto sex discrimination because of gender-specificity is both complicated and illogical.  After all, if different homophobic but gender-specific words are used of a male homosexual and of a female homosexual, that could possibly amount to different treatment as between the two, but how is it to be automatically less favourable treatment of the one by virtue of the gender-specificity?  Each has gender-specific words – perhaps lesbian to the one or bugger to the other.  It is not feasible for it to be said automatically that each is treated less favourably than the other on that ground.  They cannot both be less favourable than each other.  That is the fallacy, it seems to us, of suggesting that the use of gender-specific words is automatically “less favourable treatment”, because the proper hypothetical comparator is the person of the opposite sex, to whom similarly gender-specific words are used.  

9.2
Leaving aside therefore the vain attempt to turn the apples of sexual orientation discrimination into the pears of sex discrimination (upon the present state of the law), it was accepted by the Employment Tribunal, in the passage to which Ms Cox QC gave critical attention, namely paragraph 76 of their decision, in which they, perhaps inaccurately, but certainly understandably, say they feel “bound” by Grant, that the European avenue, which might perhaps have led to a claim for discrimination on the ground of sexual orientation, was indeed foreclosed by Grant.  In our judgment they were indeed right to say in that same paragraph that they were bound by Smith:-

(i)
to resist submissions which were in fact a repetition of one or both of the two arguments for “no comparator” rejected by Ward LJ, namely that the use of gender-specific words was ipso facto discriminatory on the grounds of sex.

(ii)
to ask and answer the questions which they were properly set, namely whether on the facts there was less favourable treatment of the Appellant than of a hypothetical male homosexual comparator, be it on the grounds of sex or indeed at all.  

10.
In our conclusion, there can be no challenge to the Tribunal’s decision that the only discrimination was homophobic and not on grounds of sex.  

Issue (2)

11.
The incident in question, on 1 March 1995, involved several boys calling out the words “pussie” persistently, and making comments about a smell of fish and cat food, and the placing of a tin of cat food and its contents in her coat pocket.  This was found by the Tribunal to be discrimination on the grounds of sex (but that such incident had been adequately dealt with by the Respondent, so as to be absolved from liability for it).  Both sides disagree with the separate treatment of this incident:-

11.1
Ms Cox QC submits that this incident, like the others, was discrimination on grounds of sex.  The gender-specific conduct was no different in kind from the abuse of the Appellant as dyke, lezzie etc.  

11.2
Ms Booth QC submits that once the conclusion is made on the facts that there was the regular homophobic abuse of the Appellant, this incident is no different.  It is unpleasant homophobic abuse, and no doubt gender-specific, but it is homophobic abuse of the Appellant similar to and no less favourable than the kind of homophobic abuse of a hypothetical male homosexual comparator.  

12.
We prefer the submissions of Ms Booth QC, and are persuaded that in this regard the Tribunal did not follow the principles set out in Smith, or pose or answer the right question, and that on the facts of this case there were no grounds for treating the one incident of 1 March 1995 as any different to any of the others.  There was a suggestion that Ms Booth QC was in some way debarred from putting forward this argument because of a concession to the contrary below, but we have examined the passage of the written submissions below which is said to have amounted to a concession, and do not conclude it to have been such. 

13.
In any event, of course, irrespective of our preference for Ms Booth QC’s submissions on Issue (2), the result of our conclusion on Issue (1) means that the Appellant’s appeal is dismissed.

Issue (3) The direct liability of the Respondent

14.
The Tribunal’s decision on this issue was, as set out above, obiter, but it is a matter which the Respondent takes seriously, and submits to have been wrong, and wishes reconsidered, not only in case the Appellant’s appeal had succeeded, but also because it submits for the purposes of other cases that the imposition of direct liability for discrimination upon a school where that discrimination is committed by pupils on the basis adopted by this Tribunal should not be left unchallenged.  The Appellant supports the conclusion of the Tribunal, irrespective of the dismissal of her appeal.  

15.
The Tribunal set out its conclusions on this point in paragraphs 87 to 117 of its decision, and the issue is whether the Respondent subjected the Appellant (within the terms of the SDA, the relevant sections of which have been set out above) to the discrimination i.e. the abuse by the pupils, if it had been found to have been discrimination on the ground of sex.

16.
Ms Cox QC submits that the Tribunal complied with the principle set out in the leading case of Burton and Rhule v. Devere Hotels [1996] IRLR 596.  Ms Booth QC submits that the Tribunal did not so comply, and indeed that it fell into the error identified by Smith J in Burton at paragraph 37 when she said:

 “We think that it is undesirable that concepts of the law of negligence should be imported into the statutory torts of racial and sexual discrimination”. 

17.
I summarise the decision of the Tribunal by reference to the relevant paragraphs:-

17.1
It referred to Burton and in particular (in paragraph 91) to paragraph 36 of Smith J’s judgment in that case, namely:-

“We think [subjecting] connotes ‘control’.  A person ‘subjects’ another to something if he causes or allows that thing to happen, in circumstances where he can control whether it happens or not.  An employer subjects an employee to the detriment of racial harassment if he causes or permits the racial harassment to occur in circumstances in which he can control whether it happens or not”.

17.2
The question of control was then considered in paragraphs 97 and 98.  The Tribunal compared the measure of control that the Respondent in Burton had over the offensive entertainer by his contract with the “measure of control over the pupils by the school disciplinary behaviour management policy”, and then referred to the control that the Respondent had over its own employees, including the Appellant “as to how far those employees should be exposed to sex discrimination”.  

17.3
In paragraph 101, the Tribunal indicated that it had “gone on to consider whether the Respondent took reasonable steps to prevent or reduce the discrimination” (and concluded that it had done so in respect of the 1 March incident).

17.4
In paragraphs 107 and 108 there is reference in general terms to the perceived failure of the Respondent:-

“It must have been clear to the senior management at the school that the existing policy was not working.  They dealt with each incident drawn to their attention by seeing named pupils.  Such an attitude could be described as “fire-fighting.”  They appeared merely to shrug their shoulders at those incidents where the Applicant could not name the pupils.  They allowed the problem to continue over an unacceptable time.  They failed to take any action which involved the whole school, rather than just individual named pupils.”

17.5
There is considerable criticism by the Tribunal of the lack of support and sympathy given to the Appellant by the Respondent, particularly the headmaster.  The facts as to this appear earlier in the decision particularly in paragraphs 47-50 and 53 and they are summarised in the last three lines of paragraph 108, and in paragraphs 109 and 116.  

17.6
Specific criticism is made of the Respondent by the Tribunal as the lack of inclusion in the school’s Equal Opportunities Policy of any or any sufficient approach to the question of homophobia, in paragraphs 110 to 114.  

17.7
Further there is criticism made about the inadequate treatment of homophobia in school assemblies or in PSHE lessons or in any other way “based on the school as a whole”.  

18.
The central conclusion of the Tribunal is then in paragraph 117:-


“Our findings, therefore, are that so far as the 1 March 1995 sex discrimination incident is concerned, the school did act properly and promptly and supported the Applicant.  However, so far as the rest of the incidents are concerned, if we had to make a finding about the school’s actions concerning the major part of the abuse which the Applicant suffered, we would find that it had not taken appropriate steps and was therefore directly responsible for sex discrimination.”

19.
We do not consider that the Tribunal dealt adequately with the question in the light of Burton, which both sides accept contains crucial guidance, and in particular in the light of the fundamental requirement that the Tribunal must conclude that the Respondent “subjected” the Appellant to the sex discrimination, if such it had been.  We regard the following as important:-

19.1
The Tribunal rightly rejected the suggestion of the Respondent being vicariously liable for the actions of its pupils (paragraph 100 of its decision).  But consideration of the issue of vicarious liability appears to us to be helpful guidance in this case.  In a case in which a Respondent is rendered vicariously liable, then it is so rendered by the acts of its own servants or agents, e.g. in this case if it had been the act of a fellow teacher or fellow teachers of the Appellant.  In such a case the Respondent would be rendered automatically liable, provided it was found that acts of the fellow teachers were in the course of their employment (a relatively wide concept of course) and then the onus would shift under the SDA  to the Respondent to extricate itself from liability, if it could, by proving, pursuant to s.41(3) of the SDA that it “took such steps as were reasonably practicable to prevent the employee from doing that act, or from doing in the course of his employment acts of that description”.  It must be important carefully to differentiate from that position, where the onus is expressly upon the school, a situation, such as here, where the acts are acts of third parties, and the onus is upon the complainant to show that an act or failure to act by the school subjected him or her to the discrimination by the third parties.  

19.2
We do not consider it is inappropriate to refer, as Ms Booth QC did, to paragraph 125 of the decision of the Tribunal. In that paragraph, when referring for the purposes of Issue (4), i.e. the question of out of time, to the nature of the case which the Tribunal concluded it would have found against the Respondent, of a continuing ‘regime’ such that its subjection of the Appellant to discrimination would have been said to be continuous for the purpose of s.76(6)(b), such offending ‘regime’ is described as “a continuing failure to deal adequately with the Applicant’s complaints, and to offer support in accordance with our findings made above.”

19.3
The correct Burton test is, in our judgment, that set out by Smith J in paragraph 38 of that case.  It is as follows:-


“The Tribunal should ask themselves whether the event in question was something which was sufficiently under the control of the employer that he could … have prevented the harassment or reduced the extent of it.  If such is their finding, then the employer has subjected the employee to the harassment.”

     Ms Booth QC suggests that the word “could” means “was able”, and we do not disagree.  This test, this question which Smith J considers is the right question for the Tribunal to ask itself, does not appear in the Tribunal’s judgment.  That is of course not fatal (although we have noted that a different and somewhat less crucial paragraph in Smith J’s judgment did appear in terms in paragraph 91) if in fact the Tribunal has in practice silently asked itself that question and answered it, but the absence of such express words immediately flags up a big question mark. There is of course no question here of a need for proof of knowledge, or foresight, of the discriminatory conduct, for once it was under way the Respondent had the relevant knowledge. The issue is whether the Respondent subjected the Appellant to it in accordance with the Burton test.

19.4
The passages in paragraphs 99 and 101 are obviously per se not sufficient.  The first, whereby the Tribunal concludes that “in principle, therefore, we see no reason for the school not to be directly liable for its own actions” can only at best be a starting point: and the consideration of what steps the Respondent took is once again only a step along the way towards consideration of the Burton test.  

19.5
The Tribunal considers and sets out its conclusions about the school’s lack of practical support, sympathy and indeed compassion for the Appellant, but though worthy of criticism, and even reprehensible, that is only relevant if, as seems unlikely, more sympathy or support would of itself have been capable of preventing or reducing the extent of the discrimination (as opposed to helping to make it more tolerable).  That apart, as can be seen above, the Tribunal indicated matters which should have been done by the school.  But nowhere, and in particular not in paragraph 117, does the Tribunal conclude that any of such steps could have prevented or reduced the extent of the discrimination.  The words used in its conclusory sentence, in paragraph 117, which have already been set out above, are “we would find that [the Respondent] had not taken appropriate steps and was therefore directly responsible for sex discrimination”.  There is no finding that the introduction of a proper Equal Opportunities Policy or more satisfactory assemblies could have prevented or reduced the extent of the discrimination (unlike in Burton itself in which there was not only a finding that steps identified by Smith J could have but actually would have prevented the harassment (paragraph 39 of her judgment).  In our view it would not be necessary, or indeed no doubt even possible, in the kind of case with which we are here dealing, for an Appellant to show that steps taken by the school would have prevented the harassment, but it is in our view necessary for there to be a finding that the steps identified by the Tribunal, or any other steps, could have prevented or reduced the discrimination, and there is no such finding.  There is also no finding that the Respondent subjected the Appellant to the discrimination, and the rather loose words that the Respondent “had not taken appropriate steps and was therefore directly responsible for sex discrimination” perhaps, consciously or unconsciously, elide the absence of such findings and the absence of any necessary causation, and emphasise the difficulty in those circumstances of positively pronouncing that the school subjected the Appellant to the discrimination.  

20.
It appears to us important that, before finding a school, or any similar body, to have subjected an employee to discrimination, not only must the steps be identified which the school failed to take and could have taken, but also there must be a conclusion that the taking of those steps could have prevented or reduced discrimination, so as to hold that the school was in those circumstances guilty of subjecting its employee to the discrimination by the absence of those steps being taken.  It is to be hoped that circumstances would be rare in which a school would find itself so liable, but if it is to be found so liable, and other schools are to avoid being found so liable, then there must be very careful such findings of fact, after full investigation.  It may well be that the Tribunal could, even would, have reached such conclusions in this case, had they asked themselves the right question and addressed it, on the evidence before them, or indeed even on any further evidence, but we are not satisfied that they have done so.  Ms Booth QC asks us to find in the Respondent’s favour.  The basis of our decision however, goes no further than this, that if we had allowed the appeal to the extent of concluding that there was discrimination on the grounds of sex, we would have remitted for further consideration by an Employment Tribunal the question of whether the Respondent subjected the Appellant, by reference to a proper consideration of Smith J’s test in Burton, to that discrimination..

21.
In the meanwhile in any event it appears to us that, as a matter of urgency, the Department of Education should be issuing a series of new guidelines to schools as to how to deal with the problem exemplified in this case, both because such would in any event be helpful and because it would seem to us that failure to comply with such guidelines would in itself be likely to be compelling evidence for a complainant in a similar case in future.  

Issue (4) 

22.
We can deal with the ‘out of time’ issue more shortly. The majority of the tribunal concluded that it was “appropriate to exercise [its] discretion and allow the case to proceed” (paragraph 145) in the light of the facts set out in paragraphs 126 to 143 of the Decision. The Chairman dissented for the reasons set out in paragraphs 148-150.

23.
The discretion is a very broad one, as is clear from British Coal Corporation v Keeble [1997] IRLR 336, and it is clear that all the facts and factors were taken into account, if only because the Tribunal members disagreed among themselves.

24.
There are two points raised by the Respondent:-

24.1
That the Tribunal erred in its conclusion (at paragraph 128) that time did not begin to run until 16th May 1996, some 12 months after the Appellant had last worked at the school, and 11 months after the last incident, which took place at her home.

24.2
That, whether in respect of such extended period, rendering the application 18 or 19 months out of time, or in respect of the 7 months which the Tribunal found in the  light of its conclusion above, the exercise of the majority’s discretion was one at which no reasonable Tribunal could have arrived.

25.
We tend to prefer Ms Booth QC’s submission that time started to run from May 1995, when it can be said that the ‘subjecting’, if such it was, of the Appellant by the Respondent to the discrimination came to an end, simply by virtue of her no longer being at the school. However, as is clear from the incident at her home involving children from the local neighbourhood who were pupils at the school, and from the fact that she remained at home on sick leave, she clearly still felt oppressed by the continuing possibility of harassment, notwithstanding that she had decided not to return for the new school year in the Autumn of 1995. Looking at the entirety of the period, the crucial factor appears to us to be that at no time did the Appellant abandon her complaint, or lead the Respondent to believe that she would not pursue it: and in any event until the decision in the European Court in P v S and Cornwall County Council [1996] IRLR 347 (30th April 1996) there would have been no encouragement for her or those advising her to consider that she could turn that complaint into a legal claim, and only after July 1996 in the light of the reference to the European Court of Grant was there any real ground for expectation. The majority plainly concluded that the combination of the difficulty of the area and the fact that the delay between July 1996 and March 1997 could be explained by the lack of activity of those whom she consulted rendered it just and equitable for her to proceed, notwithstanding the risk of prejudice to the Respondent. We would not interfere with that conclusion.

Conclusion
26.
In the circumstances, by virtue of our conclusion on issue (1), the appeal is dismissed. If we had allowed the appeal, we would have upheld the majority conclusion that the Appellant was not time-barred, and remitted the matter to a Tribunal for a fresh hearing so as to determine whether the Respondent subjected the Appellant to the harassment, by application of the Burton test as to whether the events in question were sufficiently under the control of the Respondent that it could have prevented the harassment or reduced the extent of it.
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