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JUDGE ALTMAN:



1.
This is an appeal from the decision of a Chairman sitting alone at the Employment Tribunal held at Reading on the 23rd February 1999.  It comes before us following a preliminary hearing at which the chairman, sitting alone, at a preliminary hearing, found that the claims of the Appellant were out of time and that it was not just and equitable to extend the time to validate the claims.  He also awarded the respondent Mrs Jones costs in the sum of £200.

2.
The Appellant made claims of unlawful racial discrimination against Mr Dessent, chief officer of education, Mrs Jones, chief executive, and Luton Borough Council, arising out of his employment with them on a probationary basis from 30th June 1997 to 27 April 1998.  The originating application was received at the tribunal office on the 24th July 1998.  The respondent argued before the tribunal that each allegation against each respondent was a separate allegation, that there was no act extending over a period and that the latest date upon which the appellant could rely as the last act was the 9th April so that the claim was out of time.  The chairman upheld that submission.  The appellant argues that the chairman erred in failing to identify the ending of employment as the date when time began to run in relation to each respondent. In the case of Mr Dessent, Ms Eady argues that the allegation was of a continuous process evidenced by individual instances extending over time and continuing until the date of dismissal.  She contends that the chairman erred both in excluding the dismissal process, and in failing to identify that the appellant was complaining of systematic racism against Mr Dessent throughout his employment.  In the case of Mrs Jones, who conducted part of the grievance procedure, Ms Eady argues that the allegation against her was in relation not only to the preparation of an investigatory report but also to her involvement throughout the grievance process which was still on-going at the date of dismissal.  Also, in her case, she contends that the chairman erred both in failing to identify that the alleged act extended over that period and in failing to appreciate that the allegations against Mrs Jones were of a systematic nature.  In the case of Luton Borough Council, Ms Eady argues that the chairman, in identifying the allegation against the Council as confined to vicarious liability, erred in failing to identify the allegation of institutional and systematic racism, continuing throughout the period of the appellant’s employment.

3.
Ms Eady also contends that the errors of the Employment Tribunal are explained to some extent by the fact that issues were dealt with as preliminary issues at an interlocutory hearing before the chairman sitting alone, and we are invited to formulate guidance as to when a chairman should sit alone or direct preliminary hearings in cases of this kind.

4.
At the outset of the appellant’s employment on the 30th June 1997, as Partnership and Equality Officer, Mr. Dessent, the Director of Education, was his line manager. In December 1997 he advised the Appellant that he would not be recommended for permanent employment.  It seems that Mr Dessent states that he was not satisfied by the quality of the Appellant’s work, but it was the Appellant’s case that Mr Dessent was prejudiced against him. On the 13th December 1997 the Appellant involved and met with 3 councillors and following that meeting, on their advice, the Appellant applied for an 8-week extension with a change of line manager.  This was granted and Mr Kirit Modi took over Mr Dessent’s role.  The Appellant later alleged that Mr Dessent retained equality and partnership work.  It was ostensibly Mr Modi who later concluded at the final assessment that the Appellant had failed his probationary period.

5.
In the last week of February1998 review meetings were held with the Appellant and on the 2nd. March 1998 Mr Dessent wrote to the Appellant giving 8 weeks formal notice of termination of his employment on the 27th April 1998 on the ground of capability.

6.
Meanwhile in the same period, on the 3rd February, the Appellant delivered a letter to Mrs Jones, the Chief Executive, which was treated as a grievance under the grievance procedure, although its initial purpose may have been to stay the dismissal process.  At this point the grievance appears to have been directed against Mr Dessent.  On the 27th February the Appellant began formal grievances, one against Mr. Dessent and the other against Mr. Kirit Modi.  According to Mrs. Jones, the 2 grievances were handled by her separately but in parallel.  The appellant agreed to an extension of time for the grievance.  On the 17th March 1998 Mrs. Jones met with the Appellant as part of the grievance investigation.  The report is dated the 7th April 1998.  On the 9th April Mr Jones sent a copy of it to the Appellant.  She rejected the grievance.

7.
The Appellant appealed and the appeal was heard after the end of his employment by a panel comprising the three directors of Central Services, Finance, and Leisure and Culture Services over 3 days between the 6th and 11th May 1998.  On the 22nd May the appeal findings, rejecting the grievance, were sent to the Appellant.

8.
The Chairman had to determine when time began to run in accordance with Section 68 of the Race Relations Act 1976:

“ (1) An Employment Tribunal shall not consider a complaint…unless it is presented to the tribunal before the end of the period of three months beginning when the act complained of was done…

(7)
For the purposes of this section…

(b) 
any act extending over a period shall be treated as done at the end of that period…”

9.
The main issue before this tribunal has been the identification of the case and the allegations that were presented to the tribunal, so as to determine if the chairman was entitled in law to conclude that the last act, or the end of the period of an act extending over that period, was on a date which made the claim out of time. We have first considered the procedure of the Tribunal.  We have then gone on to consider the case against each respondent as made at the time the matter was considered by the employment tribunal.

The procedure of the Tribunal.

10.
In reply to the originating application, the notice of appearance was dated the 3rd September 1998.  It was a detailed response.  It pointed out that the section of the Originating Application for identification of the date of the complaint other than dismissal had been left blank by the Applicant and requested consideration of the issue of jurisdiction on the ground that the application was out of time.  In addition it alleged that the Applicant had cited no comparator.

11.
On the 17th September there then took place the first preliminary hearing, not subject of this appeal.  At that hearing a number of directions were given so as to progress the Appellant’s application. One was to strike out the allegation against the Appeal Panel that their deliberations manifested forms of systematic and institutional racism, whilst keeping alive the allegations against the Council were kept alive.   

12.
Also at that hearing, consideration was given to the assertion in the respondents’ notice of appearance that the claim was out of time.  In the event another interlocutory hearing (the one now under appeal) was arranged to determine that issue.  However, in paragraph 10 of the reasons of the first decision the Chairman stated;

“the time limit must be calculated from the termination of the applicant’s employment”

13.
Ms Eady submits first that in the light of that finding it is surprising that another hearing was arranged, and secondly that the conclusion of that later hearing, to the effect that time began to run at an earlier date, is inconsistent with this earlier finding. We find that first it is important to read this extract from the chairman’s reasons in context: Paragraph 10 stated:


“10. As to order 11 (which provided ‘the applicant’s request to amend his IT1 to include a claim under the Sex Discrimination Act is dismissed as being out of time and it is not just and equitable to extend time’) the applicant wrote on the 7th August requesting that section 1 of his Originating Application should include a claim of Sex Discrimination…On the face of it therefore the applicant’s claim for sex discrimination was out of time since his employment ended on the 27th April and his detailed claim was not received in the Tribunal until 24th August.  The applicant seeks to argue that the time should be calculated from the end of the Grievance Appeal Hearing, that is to say 11th May, because he says that the Grievance Appeal Hearing itself constituted both racial and sex discrimination against him.  In my view the time limit must be calculated from the termination of the applicant’s employment.  This follows the decision of the Court of Appeal in Adekye v the Post Office…Accordingly I find that the application to include a claim of sex discrimination was made out of time.”

14.
For the reasons that follow we consider that there was no such change of position between the two hearings on the part of the chairman as has been contended for.
a).
Order 8 of the actual decision of the earlier hearing on the 17th September provided:

“Argument is deferred on the issue as to whether aspects of the (appellant’s) claim should be time-barred until after close of pleadings”

which presumably meant until after the provision of particulars.  This order is unlikely to have been made if the chairman had already decided the issue, and incorporated it in Order 11.

b).
It is true that there is reference in paragraph 10 to ‘both  racial  and sex                   discrimination’, as Ms Eady has pointed out, but that is no more than a statement of the appellant’s case at the grievance appeal hearing.  It is clear that  this section of the   reasons, related as it is to Order 11 of the decision, is dealing solely with the application to amend to include an allegation of sex discrimination.  The clear difference between the sex and race discrimination claims is that in the former a decision that time started to run, at the latest on the ending of employment was determinative without having to consider the date of particular acts or continuing acts.  Having identified that he could not extend the period further forward, after the end of employment, the chairman clearly looked no further to the specific allegations in the case.  That is of course why he was able to dispose of this application to amend without having to await the next hearing in relation to time limits for the race discrimination claim which he had already arranged.

c).
It is important to consider the context.  The chairman was considering the narrow  question ‘does time run from the end of employment or the grievance appeal hearing’.  He dealt with this as a matter of general principle.  His use of the words ‘this follows’ before mentioning the Adekye case, which he had already analysed, shows he was confining himself to considering the effect of the ending of employment, as a matter of law that was conclusive, on the running of time.  By saying ‘the time limit must (my emphasis) be calculated from the termination of…employment’ the chairman was, it seems to us, saying no more than that, as a matter of law, time could not run from events on a date after the end of employment. He is not looking at any earlier date, but is rather saying that there cannot be a later date. There was no need, therefore, in this context, for him to consider the dates of the last act complained of for the purpose of the race discrimination claim and we find that in this paragraph he was not referring to them.

d) 
For the Appellant to succeed would require reading in to the Chairman’s words a finding that, without his considering either the dates of acts or the issue of continuity, the Chairman was making a finding that such acts continued up until the date of termination of employment.  When one reads the context of the remarks relied on by the Appellant it is clear that this is not what they meant.

e).
Mr Lakha, who appeared at the hearing on behalf of the Respondents, has informed us that he addressed the tribunal with full argument on the issue of the application of time limits in this case, but as the Appellant was not then represented and as the Respondents needed to know the Appellant’s specific complaint in relation to certain matters, Mr Lakha invited the chairman to postpone this issue so as to give the Appellant the opportunity to put his case.

15.
The effect of Ms Eady’s submissions would, in our judgement, be to turn what is in essence a negative finding that time could not start to run from a date any later than the ending of employment, so that the sex discrimination claim was out of time, into a positive finding that time did not begin to run until the ending of employment for the purposes of the race discrimination claim.  Accordingly we accept Mr Lakha’s submission that he did not make any different submissions between the hearings and we reject Ms Eady’s argument that there was any change in the position of the chairman between the two interlocutory decisions; we find no inconsistency between them.

16.
After the first hearing and from a date in October 1998 the Appellant was represented and in February 1999 further and better particulars of the Originating Application, in answer to a request and a further follow-up request from the Respondents, were provided.  There then followed the hearing subject of this appeal.

Allegations against the Respondents.

General

17.
There are matters in the originating application, which apply to the three respondents.  In box 1, under ‘type of complaint’, the Appellant wrote: 

“Racial Discrimination – racial harassment and racial discrimination- racial abuse-racial stereotyping – oppression on racial grounds – continuous forms of systematic and institutional forms of racism.”  

Box 9 of the originating application, which requests the date when the discrimination is alleged to have taken place, was left blank.

18.
Details of the complaint were attached to the originating application.  They appear to be in three sections, dealing with Mr Dessent, Mrs Jones and Luton Borough Council respectively.  In the first section there is also reference to Mr Modi.  Particulars were requested as to the dates alleged in those details:

“1. ‘Please specify the dates when the matter you are complaining about took place, if different from the dates set out in the attachment to Section 11.’(The originating application).

REPLY: ‘The date is correct.’”

19.
Ms Eady relies on the references in each section, also, as showing the systematic and institutional racial discrimination of which she contends that the appellant complains.  It is true that the words ‘systematic’ and ‘institutional’ are used as indicators of the nature of the complaint.  Whilst that is an indicator of the substance of the allegations it is not conclusive, and indeed Ms Eady has not suggested that it is.  Further it is not determinative of the date when any act over a period of time comes to an end.  By way of illustration, in an unfair ‘dismissal’ claim, though an applicant may thereby be setting up the assertion that there was a ‘dismissal’ when he alleges the facts on which he relies, it may sometimes become apparent that the facts he alleges do not in truth constitute an allegation of dismissal.  In a similar way the use of terms such as those recited set the scene, but we find that the chairman was correct in examining the details of the complaint in order to determine the nature and extent of the allegations that were being made.  Accordingly we now turn to the way in which the case was put against each respondent when the matter was before the Tribunal.  We recognise that there may well be an overlap in allegations, but it is convenient to deal with each in turn and that is the way in which we were addressed.

Mr Dessent

20.
The allegations against Mr Dessent are set out chronologically with dates in the margin. They begin on the 30th June 1997.  They deal with specific actions by Mr Dessent until 19 November 1997. They then refer to the time when in December 1997 the Appellant sought help from 3 elected members as a result of which his probationary period was extended, but with Mr Modi as line manager.  The Appellant wrote as to the following period:

“TD continued to work with Equalities as before…Modi indelibly carried out the same form of racist acts and practices which TD performed.  At the end of the 8 weeks Modi invented regressive methods of getting rid of me, and prepared a plan whereby most of my pay would be confiscate.  He together with TD and the Head of Personnel decided that I should work my final 8 weeks notice.  They said that they will decide what their expectation of me would be in the final weeks.  I was informed that there was a systematic form of racism which was scheduled.  I was told that the Director (Mr Dessent) had achieved his objective in dismissing me because he never intended to work with me.  TD later admitted that he had told members at the initial interview that I was not his choice.”

Of this paragraph a number of particulars were requested numbered 47 to 58:  

“47. ‘Was the change of Applicant’s supervisor from Mr Dessent to Mr Modi arranged at the behest of the Applicant?’

Answer. ….The purported transfer had very little effect.  Mr Dessent continued to have responsibility for Equal Opportunities and Mr Terry Redmayne was still in charge of SEN.

49 
requested details of all racist acts alleged against Mr Modi.  

In reply,  a number of specific matters, none of which appear to have been alleged to have occurred on a date later than the end of February 1998,  were set out together with the contention that an inference of race discrimination was to be drawn in accordance with King v The Great Britain China Clay Centre. (this was an expanded reply after a second request for particulars)

50
‘What is meant by the phrase ‘Modi indelibly carried out’

Reply: See 49 above.  He used Mr Dessent’s techniques

51
‘What is meant by the phrase ‘Modi invented regressive methods of getting rid of me’?

Reply: See 49 above. The methods adopted are clearly regressive in that the outcome, irrespective of the flawed method of reaching his conclusions without the benefit of facts, investigation or adhesion to the council’s policies and procedures – where he was prepared to amend virtually any inaccuracy providing the conclusion to dismiss me remained unchanged. The meeting called to advise me of this was not flagged up or identified to me as such prior to my attendance.

52 ‘Specify each and every regressive method allegedly invented by Mr Modi for allegedly getting rid of the Applicant’

Reply: see 49 above

53. ‘Precisely what plan is it alleged Mr Modi carried out?’

Reply: see 49 above”

Following that reply further particulars were requested:

“…Answer 49…does not address the questions as to what the Applicant meant by the phrase ‘regressive methods’.  This needs to be explained and answered.

Reply: See 49 above.”

There were then a number of requests about the allegation that Mr Modi informed the applicant that there was a systematic form of racism, which was scheduled.

54.   ‘What is meant by the phrase “systematic form of racism”?’

Reply: A letter written to me by Mr Dessent informed me that I was required to work the last 8 weeks notice and that he (Dessent) Hazel Burgess (Personnel) and Modi would tell me what their expectation would be.  I had worked within this system and in my opinion it was racist – it tended to treat me less favourably than white persons connected to the three officers.

55.
‘Specify the name of the person who allegedly informed the Applicant together with the time and place’.

Reply  The letter expressed a system which I felt was racially prejudiced.  The letter is written by Mr Dessent

56
Specify with full particularity the systematic form of racism alleged

Reply.  See 54

57
In relation to these, did the Applicant invoke the grievance procedure? If not, why not?

Reply.  See 4(a)(b) and note 43.  (4(a) relates to the Appellant’s first day at work, 4(b) relates to the probationary assessment of the 15 August 1977 and both provide explanations for not taking out a grievance at those times.  Note 43 cites the 3 elected members to whom the Appellant complained before the extension of the probationary period and before notice was given).

58
‘Of  “I was told that the Director had achieved his objective in dismissing me because he never intended to work with me” by whom, when and where was the Applicant so informed

Reply: I have been approached by 4 members of the public (both black and white) who have made this remark to me in the Town Centre.  I did not find it necessary to seek their names and identity.  Moreover at the time (May/June) no Tribunal action was taken.

There was a later relevant request: 

“61
‘Of “…I told (Mrs Jones) that I was racially discriminated over 8 months by TD (Mr Decant) and Modi…” is it the Applicant’s case that Mr Modi had also discriminated against the Applicant over the 8-month period.  If so, please specify with full particularity how Mr Modi had discriminated against him especially before he became the Applicant’s supervisor’

Reply; See 49 above. No mention of racial discrimination by Mr Modi is alleged directly to him before he supervised me.  In his corporate role as a member of the Senior Management Team, I would not be aware of what part he portrayed in making various decisions

The chairman then found, in paragraph 19 of his reasons, that the allegations against Mr Dessent spanned 30th June to December 1997, with the last act concerning Mr Modi, and he continued:

“20…there is no pleading in the Applicant’s documents of a policy of discrimination against him or others of his race by Luton Borough Council.  Even if he had cited such a policy the applicant would have to show that it was that policy which disadvantaged him.  As in the case of the complaints against Mrs Jones the Tribunal must treat each complaint separately.  They do not of themselves amount to continuous conduct.

21. There is no complaint in the pleadings about the dismissal letter issued by Mr Dessent of 2nd March 1998 which became effective on 27th April 1998.  Any material defects in the Originating Application could and should have been corrected by the Applicant’s advisers.  It was open to them to apply for leave to file an amended Originating Application, which could have been done while they were preparing answers to the Respondents’ request for further and better particulars, but they did not do so.  Accordingly I must deal with the case as it is pleaded.

22. If the Applicant had pleaded that the dismissal letter sent by Mr Dessent was itself an act of discrimination, it would have been effective on 27th April and so would have been in time on 24th July 1998, the date on which his Originating Application was received in the Tribunal office.  It is too late to amend the pleadings now.

23. The extensive further and better particulars provided by the Applicant nowhere raise an argument that the policy of Luton Borough Council was discriminatory towards him.  The complaints against Mr Dessent are simply an accumulation of disparate acts of discrimination and the Applicant has done nothing about them until it is too late.” 

21.
First, were these of separate acts, or one act extending over a period?  Secondly, if the former, when was the last act and if the latter when did the period end.  In this connection did the appellant make any allegation against Mr Dessent in relation to the period after December either in relation to the section quoted in relation to Mr Modi or in relation to the action of dismissal?  Did the allegations against Mr Dessent refer to discrimination by him until the ending of the Appellant’s employment?

22.
In the details of the originating application reference is made to Mr Modi’s ‘regressive’ methods.  Particulars 47 assert that Mr Dessent continued with responsibility nonetheless.  Particulars 49 set out allegations against Mr Modi that, in particulars 50, he carried out Mr Dessent’s techniques.  Particular 51 explained regressive as meaning, so it appears, deciding on the end and then manipulating the facts so as to achieve it.  Particular 52 and 53 referred to particulars 49 as showing the regressive methods used and the plan it is alleged he carried out.  Particular 61 appears to confirm that it is not alleged that Mr Modi discriminated as an individual before becoming supervisor, nor is it alleged that he did so as a member of the management team.

23.
So far as the dismissal is concerned, the passage in the ‘details’ of the originating application refers to dismissal, particularly the decision that the notice period should be worked and that his managers would determine their expectation of him during that period, to the allegation that this was a ‘systematic form of racism’ and to the allegation that by dismissal Mr Dessent had achieved his objective.  Particular 54 related the reference to systematic racism to the decision that he should work his notice on the basis that the appellant had worked within the which treated him less favourably.  In particular 55 the appellant explained that by ‘I was informed’ he was referring to the letter (presumably of dismissal) from Mr Dessent and in particular 56 he stated that the particulars of systematic racism were those set out in particular 54.  In particular 58 the appellant described members of the public as having told him Mr Dessent had achieved his objective.

24.
Although there is reference to Mr Dessent continuing to have responsibility in particulars 47, there is no specific act complained of in the later period. It does appear that references to acts of race discrimination against Mr Modi are not directed against Mr Dessent himself, though it is alleged that Mr Modi adopted Mr Dessent’s techniques.  The statement that Mr Dessent continued to be involved does not carry with it any allegation of his having done anything during this period.  In brief, the pattern of allegations is that until December there are allegations against Mr Dessent and thereafter there are allegations against Mr Modi, who, though he is not a respondent, falls to be considered in relation to the allegations against the Council.  In Mr Modi’s case, there appears to be no allegation against him relating to a date later than the end of February 1998.

25.
As to whether the dismissal process continued the allegations, there is the allegation of ‘systematic racism’ where the three officers required the appellant to work his notice and be subject to instruction from those three.  First, it does seem to us to be an over-statement to generalise the use of the word systematic, which here is confined, at most, to the arrangements by three officers during notice, to a general allegation of systematic racism by all or some of the respondents as a feature of the allegations being made so as to incorporate an allegation that discrimination continued until employment ended.  Secondly, it seems that the allegation relates either to the making of the arrangement to work notice under instruction in itself, or else to what happened as a result during the period of notice.  However, if the former, it occurred too early to make the claim in time, and in any event it is difficult to see that it did so refer because, as has been pointed out, working notice under instruction is not an obvious example of race discrimination.  It seems more likely that reference is being made to what was anticipated to occur during the period of notice, particularly as the Appellant used the word ‘scheduled’.  Yet, although the word is used and stated to apply to that period, there appears to be no allegation of any act or omission during that period constituting the practice of the alleged system. 

26.
We have concluded that the Chairman did not err in failing to conclude that, because the Appellant had used the word ‘systematic’ in this particular context, he was making an allegation of continuing systematic discrimination during his employment so as to change the effect of the allegations to make them continue throughout his employment.  Further, though there is reference to the period of notice there does not appear to be any allegation of discrimination during that period.

27.
We find also that the chairman did not err in concluding that there was no allegation that the act of dismissal was itself an act of discrimination. Whilst there is reference in the Appellant’s case to the dismissal, it is not at any stage referred to as an allegation of discrimination.  The Appellant alleges that Mr Dessent had achieved his objective by securing the Appellant’s dismissal, but that is not to say that the dismissal itself was an act of discrimination. We find on the facts before the tribunal that the dismissal itself was not an act complained of for the purpose of establishing the time limit. 

28.
Further even if the letter of dismissal itself were to be regarded as a matter of complaint, we would differ from the Chairman in his finding that it would advance the date of the last act complained of to the end of employment.  In those circumstances, we would conclude that the taking of the decision to dismiss, and possibly the date of the letter itself, are the dates of the acts complained of rather than the ending of employment, which would come into the category of consequences of the act rather than a continuation of it.  In Cast v Croydon College[1998] IRLR, where there was a refusal by the College to permit the Appellant employee to work part-time following maternity leave, as a result of which the employee argued that she was obliged to resign, the Court of Appeal rejected the argument that the ‘dismissal’, or the end of employment was the date of the act:

“if (the employee’s) case turned on the decision of (the employer)…as the trigger for her dismissal, (the contention that time ran from when employment ceased) would in effect enable (the employee) to resurrect, contrary to the authorities, the argument that the consequence of an out of time ‘one-off’ act is ‘the act complained of’.

29.
In the case before us even if there is not a single ‘one-off’ act, but rather an act extending over a period, the period of notice, and the consequent ending of employment, both still remain as consequences.   Once Mr Dessent had resolved on dismissal, and even, possibly, written the letter, what followed was a consequence of it. When the appellant states 

‘I was told that the Director had achieved his objective in dismissing me because he never intended to work with me’

This seems to us to be describing dismissal as a consequence.

30.
We find that on the basis of the allegations made, the chairman was entitled to conclude that there was a series of disparate acts.  We reach this conclusion particularly in the light of the fact that the allegation of systematic or institutional discrimination is not a theme that recurs during the length of the allegations against Mr Dessent or indeed any of the Respondents in this case. Particulars of systematic racism had been requested in advance of a hearing to deal specifically with time limits in a case where the Appellant was represented. We find it is not correct to say that the use of the word ‘systematic’ here brings about the result contended for.  We find that the chairman was dealing with the case as it was presented to him and addressed the issues and came to a conclusion to which he was entitled to come. 

31.
Finally we recognise nonetheless that, contrary to the finding of the chairman, there is force in the argument that the allegations against Mr Dessent were all part and parcel of a single course of conduct.  However, it seems to us that, as a result of the above analysis, such an alleged course of conduct, even if extending over a period, came to an end with the last act referred to and therefore at such a time as to render the claim of Mr Dessent out of time.

Mrs Jones 

32.
The Respondents contended that the last date for time to run in her case was the 9th April 1998 when her report was sent to the Appellant. Ms Eady proposes that the later dates of the 27th April (when employment terminated) and the 11th May when the Grievance Appeal Panel reported are more correct dates and either would make the application in time.  It is suggested that Mrs Jones did specific acts after the 9th April in relation to correspondence with the Appellant and in participation in the Grievance Appeal Panel; it is submitted that in any event the existence of the on-going grievance continued any discrimination which formed the basis of the grievance.  The Chairman found that the allegations against Mrs Jones were not of a continuing act.  It appears from the particulars referred to above that no allegation was made against Mrs Jones concerning any act by her before she compiled her investigatory report, and this was specifically confirmed in item 79 of the further particulars above.  There were allegations against her in relation to the compilation of the report.

33.
The allegations begin with her undertaking of the investigatory report and nothing is referred to specifically after completion of the report.  Whilst the next section of the application is headed the Grievance Panel, there is no reference in it to any part played in that part of the procedure by Mrs Jones.  In the originating application ‘details’ the Appellant deals with Mrs Jones from the commencement of the grievance in February 1998:  

“I told her that I would request a ‘stay’ of action in the Termination of my contract…

She advised my Personnel to continue the dismissal procedures.  I submitted a range of papers to her and provided information of racial discrimination which I had experienced.  She decided to call the Grievance an Investigatory Report…

‘I felt that the partial approach in conducting what was purported to be an independent investigation was highly flawed, and that it tended to aid and abet TD’s racism.  

When told about TD’s racial harassment remarks about my car Mrs Jones said ‘this was the sort of a running joke TD would make on a particular subject to individuals’.  This was a systematic and institutional form of racism because it tended to cover up for the act of a Chief Officer who was subjecting me to ridicule… I felt that Mrs Jones was bias and racially prejudiced in dealing with this matter.”

In a passage on which his counsel particularly relied he said:

“The members of staff which she selected for interview provided a range of inaccurate statements. Her Finding and conclusion was flawed in that she decided to lift areas of reports in construing terms of abuse, harassment, oppression, racism and discrimination which are not in conformity with modern interpretations.  This was once again a form of systematic racism”

Mrs Jones visit to my home provided an incoherent and disjunctive list of events.  I complained about her visit and the image her report portrayed.  I felt it was a deliberate act to undermine my grievance.”

Particulars were requested as to the allegations about the investigatory report:

“60 Request ‘Was racial discrimination the sole purpose of invoking the Grievance Procedure?  If not, what were the other purposes and were they raised before?’

Reply: ‘Racial discrimination was not the sole purpose…I considered other forms of discrimination such as systematic /institutional racism, stereotyping as the remarks made by Mr Dessent when he was interviewed by Mrs Jones “he felt my language was not right”.  A few of these issues were raised before.  The director said I was not his favoured candidate.  He preferred a woman.  The Probation Report contained several types of discrimination.  Mrs Jones Investigation Report catalogues various types of racial prejudice and discrimination’.

62
Request ‘What precisely was wrong with Miss Jones deciding to call it an investigatory rather than a grievance report and what difference would another title have made?’

Reply: ‘An investigatory Report delves in complex issues and is not necessarily focused on one particular issue.  A Grievance Report specifically deals with a Grievance.  My experience in Local Government over 15 years where I have officiated on several Grievances, show that the Report is named as a Grievance Report and the issues of the victim are considered impartially. Mrs Jones’s Report was dissimilar to Grievance Reports which I have been party to or those which I have read.’ 

63
Request ‘Is it the Applicant’s case that the allegations put to the Chief Executive against Mr Dessent and  Mr Modi should not have been investigated?’ 

Reply ‘the allegations put to the Chief Executive should be investigated but the emphasis should be on grievances alleged by the  victim and not on irrelevant and prejudicial matter raised in the investigation.’

 64. Request ‘Specify with full particularity each and every allegation relied upon by the Applicant in support of the assertion that the investigation was highly flawed’.

Reply.  ‘The investigation was fundamentally flawed in that it contained material which were highly Prejudicial to the victim seeking redress from the Grievance (see 62/63 above).  Other than general information in the Investigatory Report, virtually each and every paragraph contained negative and untrue comments about me, most particularly in respect of Section 5.’

65. Request ‘Specify with full particulars how the investigation “tended to aid and abet Mr  Dessent’s” alleged racism particularly having regard to the fact that the matters alleged against Mr Dessent preceded the investigation’.

Reply.  ‘his identified the treatment by Mrs Jones of Mr Dessent’s  preference for other candidates, his failure to provide office space on the Appellant’s first day, the statement ‘have you packed your furniture yet’ and Mr Dessent’s comments about the Appellant’s car.  He also made general statements that he disagreed with Miss Jones definitions and that she distorted the process and that she could not know the backgrounds of Mr Dessent and the Appellant.  He concluded ‘it would/could not be retrospective but enabled Mr Dessent to behave in this manner to me knowing that his line manager approves it.’

71. 
Request ‘On what bases (if any) does the Applicant allege that he felt that Mrs. Jones was biased and racially prejudiced in dealing with this matter?’ 

Reply.  ‘See 65 above.’

72.
 Request ‘Specify with full particularity each and every allegation relied upon in support of this assertion “that Mrs Jones was biased and racially prejudiced in dealing with this matter”’,

Reply: ‘See 65 above.’ 

73. 
Request ‘Set out fully how it is alleged Mrs Jones could have conducted the investigation’ 

Reply:  ‘See 65 above and note that she did not allow me to supply definitions of my Grievance. She lifted and construed statement as she desired.’

74. 
Request ‘Is it alleged by the applicant that the investigation became flawed simply because the individuals  who were interviewed gave statements which the applicant id not agree? If not, then what precisely is the Applicant’s case in this respect?’

 Reply.    ‘The individual interviewed was selected by Mrs Jones, she never sought my opinion  or advice as to who could assist her.  Mrs Jones Investigatory Report was flawed in part because of the individuals who were interviewed and in part because of the predetermined presumptions made which were to my detriment (assuming that someone would not say or do something which is the subject of a grievance automatically shows a lack of independence and impartiality).  I take issue with this statement and refer you to para 65.’

76.
Request ‘is it alleged by the Applicant that his trade union representatives also provided inaccurate statements?  If not, is it accepted by the Applicant that they provided accurate statements?’

Reply ‘I would reiterate that there were inaccurate statements by my union representatives.’

77
Request ‘List all the papers handed to Mrs Jones’

Reply. ‘The papers handed to Mrs Jones are contained in the contents of her investigatory report.’

78
Request ‘With reference to the report prepared by Mrs Jones, ‘specify where and how the Applicant’s papers were not correctly cited’

Reply ‘see paragraph 65’

79.
Request: ‘on what basis (if any) is it alleged that the Chief Executive is liable for action allegedly taken before her involvement in this matter when the Applicant approached her to invoke the Grievance procedure?’

Reply.  ‘The Chief Executive is not liable for action before her involvement in this matter, but her subsequent action would under Equity be regarded as liable (by adoption).’

80.
Request ‘Specify with full particularity what is alleged to have been wrong with the ‘techniques and Procedures’ adopted by the Chief Executive.’

Reply.  ‘She was asked to activate a Grievance Procedure based on my experience of racial discrimination and related issues.  She set up an Investigatory Report where she dictated the matters which form the basis of the Investigation.  In her own words she stated that her decisions were based on her ‘judgement’ as Investigator of the Report.’

In his reasons the Chairman referred to the Respondents’ submission that the latest date for time to start to run in the case of Mrs Jones was the 9th April when her report was sent to the Appellant and continued:


“5…. Notwithstanding that, his Originating Application to the Tribunal was received at the office on 24th July 1998, i.e. more than three months after the date on which he had received Mrs Jones’ report…

7….As far as Mrs Jones is concerned, there was no continuing act by her.  She had completed her duty of investigation into the case by 7th April 1998.  She was not a party to the original decision by Mr Dessent to dismiss the Applicant.  In her report she recommended that that decision should be confirmed.  Apart from that I can find no causal link between her report and the Applicant’s dismissal which had been instigated by the letter from Mr Dessent of 2nd March 1998 expiring on 27th April.  I see nothing to indicate that the acts done by Mrs Jones complained of by the Applicant are in any way to be regarded as continuing acts, either on their own or joined to acts by others about which the Applicant complains.  The law about that seems to me to be quite plain.” 

34.
It is argued on behalf of the Appellant that the case against Mrs Jones is of discriminatory behaviour throughout the grievance process to the final date of the Appeal Panel hearing on the 6th 8th and 11th May.  Ms Eady refers in particular to the passage in the originating application quoted above which ends with the words ‘This was again a form of systematic racism’.  The Respondent argued that the allegations against Mrs Jones ended with her sending her report to the Appellant. 

35.
Ms Eady concedes that we are bound by the Adeyke case so that she cannot rely on the Grievance Appeal Hearing itself because it took place after the end of employment.  However, she contends, and we agree, that that part of the grievance process, leading up to that hearing, and which took place during the period of employment, is capable of being the subject of a complaint of unlawful discrimination.  Ms Eady goes further and submits that as a matter of fact and law the grievance appeal process is linked to the earlier stages of the process.  It seems to us that whilst a grievance procedure may, in a particular case and depending on the circumstances, continue an earlier complaint, it does not necessarily do so.  We have therefore considered whether, as a matter of law, the grievance process continued the acts of Mrs Jones in the investigatory report of which the Appellant complains.  We have then gone on to consider whether the facts of this case demonstrate continuity of Mrs Jones actions during the period of the grievance procedure after she completed her report.

36.
We were referred to the cases of Littlewoods Organisation plc v Traynor [1993] IRLR 154 and the unreported case of Ford Motor Company Ltd v Shah and others EAT/530/95.  However, neither case found that as a matter of law the tribunals were bound to come to the conclusion they did.  In both cases the Employment Appeal Tribunal found no error of law in the finding of the Tribunals that there had been a continuing process. In the first case it was emphasised that

“The decision whether there is a single act having continuous consequences or a continuing act is one which must involve consideration of the particular circumstances.”

In analysing the approach of the original tribunal in the Ford case, Mummery J said at page 9 letter E:

“This appeal does not raise any point of law.”

And in concluding on page10, letter H he said;

“It appears from that case (the Littlewoods case) that an act of discrimination may (my emphasis) extend over a period after the original act of discrimination if, during that period, the employers have failed to implement remedial measures fully (my emphasis); in that case, the measures were the appointment and training of a new supervisor in place of a supervisor against whom a complaint of racial abuse had been brought.  So long as the remedial measures agreed upon were not actually taken a situation involving racial discrimination continued.  Allowing that situation to continue amounted to a continuing act.  In this case there was rejection of the application for transfer which continued while the grievance about the rejection was being investigated and might be established.”

We conclude that it is not the mere fact of the grievance procedure that perpetuates the discrimination, but it is rather that the circumstances of the grievance procedure may do so in a particular case. Thus in conclusion number 2 on page 10 letter B, Mummery J states in the Ford case:

“The long period of inactivity in the proceedings was as a result of the enquiries set up by Ford into the recruitment process, not just the grievance procedure”.

It would appear that important to that decision was the factual link between the recruitment process and what was being investigated pending the grievance, which created the continuity.  Implicit in the words ‘not just the grievance procedure’ seems to be the recognition that just because a grievance is pending will not necessarily create the continuity.  In the case before us is the issue as to whether there was more than ‘just the grievance procedure’ between the end of Mrs Jones’ investigation and the Grievance Appeal hearing.

37.
In the Littlewoods case the employee complained of racial abuse by a supervisor and the employers resolved to replace him with a supervisor trained in managing a multiracial workforce.  It was the failure to implement this that continued the original complaint.  The failure to act was a positive matter that continued until the grievance was resolved. The Ford case was concerned with selection for transfer of employees who applied.  The Respondents argued that the allegation of discrimination in the grievance was a separate matter and should not be added by amendment at a later stage.  The Employment Appeal Tribunal held that the distinction in that case between the original complaint and the grievance procedure was artificial and that the Appellants had known and been party to the allegations in relation to the grievance procedure throughout. The grievance sought to remedy the alleged discrimination in the selection procedure.  So long as the determination of the grievance was postponed, as a matter of fact the procedure that was allegedly discriminatory could be said to continue.  It seems to us that the case before us falls to be distinguished on its facts. 

38
Ms Eady has argued that there were steps alleged against Mrs Jones that continued the allegations against her after she concluded her investigation.  Ms Eady no longer relies on two letters on the 10th and 24th April written by Mrs Jones to the Appellant between conclusion of Mrs Jones investigation and the termination of employment.  That leaves consideration of the argument as to whether the allegation against Mrs Jones was of ‘discriminatory behaviour on the part of Mrs Jones…throughout the grievance process’, as the skeleton argument put it on behalf of the Appellant.  In support of this argument Ms Eady points to passages in the Originating Application set out above. We have only quoted part, but we have considered the context of the whole.

39.
We reject the submission that there was material before the Chairman from which he erred in concluding that there was no allegation of a relevant act by Mrs Jones after her report for the following reasons.  We read the originating application as confining the criticism of Mrs Jones to the investigatory report.  The reference at the outset of that section to advising continuation of dismissal procedures appears probably to relate to before, and certainly not after, the investigatory report.  The reference to the car and the allegation that it was a systematical and institutional form of racism is followed by the assertion that the conclusion of the report was ‘a form of systematic racism’.  However, the use of these words, when seen alongside the other aspects of the allegations, do not, it seems to us, transform the acts in the report to a continuing process continuing after the report was concluded.  If a chief executive covers up for a chief officer then it may be said to be ‘systematic’ because it involves the part of the system in the Council of supervision by one of another.  The context of the words ‘systematic’ seems to relate to the nature of the specific act.  There do not appear to be any allegations of a continuing process after conclusion of the investigation.

40.
That is made more clear when, in what appears to be a summary at the end of the ‘details’ of complaint, the Appellant summarises his complaint against Mrs Jones as:

“I am also disappointed and aggrieved by the techniques and procedures used by the Chief Executive while she conducted her Investigatory Report”

Without reference to any continuing allegation; in the ‘details’ the appellant then turns to deal with the allegations against the officers hearing the Grievance Appeal Hearing.  The further particulars do not seem to us to go beyond the investigatory report.  At one point they do complain of aiding and abetting Mr Dessent, so that it may be argued that the allegations against Mrs Jones would then become co-terminous with those of Mr Dessent, but we have already dealt with the case against Mr Dessent.

41.
Nor does it seem to us that it was part of the appellant’s case that the process of the grievance appeal itself was either alleged to have served to continue the allegations against Mrs Jones arising out of the investigatory report or to be susceptible to that interpretation. Between the date the investigatory report was first made and the termination of employment it appears that nothing, apart from the two letters to which we have referred, occurred so far as Mrs Jones is concerned. The fact that at a future date, after the ending of employment, Mrs Jones is to take part in presenting the case before the Grievance Appeal Panel, does not support the proposition that there is an allegation of continuing involvement in the process which may continue her earlier actions that are subject to complaint. It cannot be said that whilst she held herself ready to participate she was continuing her previous report.  Her position in this respect is little different to that of the members of the Grievance Panel itself, who were holding themselves ready to hear the appeal, although it is true that its members had taken no prior action. In this connection it seems to us important to distinguish the procedural arrangements for holding the appeal hearing on the one hand, and the substance of the grievance itself on the other.  The actual time which passed whilst the hearing was set up, and anything that happened during the period before employment ended, were not in themselves matters of complaint.  Individuals against whom complaints were made were in post, but we have already dealt with the absence of complaint against them in that period.  In the Ford case, on the other hand, it was complained that during that period an injustice was being continued, and the employee was still in employment so that the matter of complaint could be said to be continuing until the grievance was addressed.  In the case before us, the way in which the Respondents handled the appeal from the 9th of April to the termination of employment was not, it seems to us, capable of being argued to be a continuation of any discrimination and was not a subject of complaint.  The holding of the appeal and its result were matters of complaint but that was after termination of employment. 

42.
The actual presentation by Mrs Jones of the Council’s case at the hearing itself took place after the end of employment and so on the Adekye principle cannot be relied on in itself.  In fact the Appellant did not complain about anything that Mrs Jones herself did at the grievance appeal hearing itself. Whereas in the Ford case the ‘rejection of the application for transfer’ continued while the grievance was ‘investigated’ there seems to us to be no comparable act by Mrs Jones either continuing the act complained of or continuing the investigation during the period between her report and the end of employment.  It seems to us that the submission that ‘Mrs Jones involvement in the process continued up to and including the appeal hearing’ overstates her position.

43.
Finally, when the issue as to costs arose, the representative of the Appellant at the Employment Tribunal seems to have conceded that the case against Mrs Jones should have been withdrawn which tends to indicate that it really was not the Appellant’s case before the Employment Tribunal that there were allegations against Mrs Jones which were in time.   Indeed it really does not appear to us that it was the Appellant’s case before the tribunal that this grievance procedure continued the original discrimination by Mrs Jones.  And Mr Lakha has drawn attention to the absence of a date of complaint in box 9 of the originating application and the absence of any date of complaint against Mrs Jones other than in relation to her investigatory complaint.  The correctness of dates was confirmed in paragraph 1 of the further particulars.

44.
We recognise, in accordance with both the Littlewoods and Ford cases’ that sometimes the mere passage of time awaiting the resolution of a grievance may serve to perpetuate the matter of complaint, but in the case before us there has been no complaint of an act during the grievance period after the investigation and before the final hearing, and we find that the chairman did not err in failing to find in the circumstances of this case that the grievance was not in reality alleged to continue the matters of complaint.  The allegations against Mrs Jones were not continuing during the period after the investigatory hearing so far as they are directed against Mrs Jones.  We turn later to the situation so far as Luton Borough Council is concerned. Accordingly we find that the chairman did not err in concluding that there were no acts of discrimination alleged against Mrs Jones in the period after completion of her report, and in finding that the claim against her was out of time.

Luton Borough Council

45.
The question remains as to whether the Appellant’s case included allegations against the Council, apart from vicarious liability, of systematic and institutional racial discrimination which continued until, at the termination of his employment, the Appellant left the environment which had these features.  Of course a Council acts through its officers, and so the allegations against Mr Dessent, Mr Modi and Mrs Jones are all capable of being evidence of a pervasive racial discrimination.  In addition the Council is vicariously liable for any actions of Mr Modi committed during the course of his employment, even though Mr Modi was not himself joined as a respondent.  However, it appears from the allegations made by the Appellant, and as referred to earlier in this judgment, the allegations against Mr Modi, in so far as they deal with matters after he became line manager and apart from the decision to dismiss and any act related to that, were clearly so early as to render the claim out of time.  The position in relation to the dismissal in the case of Mr Modi appears to us to be indistinguishable from that of Mr Dessent so far as the running of time is concerned.

46.
We return to the issue as to the presence of an allegation of systematic and institutional racial discrimination.  In his decision the chairman found that the allegations against the Council were confined to their vicarious responsibility.  The wording of the order is phrased to the effect that having struck out the complaints against Mr Dessent and Mrs Jones

“it follows (my emphasis) that the claim against Luton Borough Council fails and is dismissed”

Ms Eady submits that the Appellant’s case is that the language and behaviour alleged are the external manifestation of a discriminatory attitude that is evidenced by a pattern of behaviour and that such pattern of behaviour itself became a continuous act.  In addition to the vicarious liability of the Council Ms Eady submits that it was the Appellant’s case before the Employment Tribunal that the Council are primarily liable for failing to provide an environment free of discriminatory behaviour and/or failing to remedy the position when drawn to its attention in the form of the grievance process.

47.
Mr Lakha on behalf of the Respondents argues that there was no primary allegation against the Council, only the secondary allegation of vicarious liability.  We have therefore examined the allegations in this respect.  Further Ms Eady argues that the chairman erred in law in confining the potential liability of the Council to the issue as to whether there was a ‘policy’ of discrimination.

48.
The allegations are said to be derived from first, the reference in Box 1 of the originating application, to the details of the complaint and in the further and better particulars to continuous forms of systematic and institutional forms of racism and secondly from the failure to remedy the situation when drawn to the Council’s attention in the form of the grievance process.

49.
In the originating application, in the section of detailed complaints, the Appellant set out his complaints against Mr Dessent and Mrs Jones and then set out those against the Council, as follows:

“The Council is vicariously liable for the acts of its employees within the course of their employment.  TD, the CE and the Chief Officers who officiated on the Appeal are all employees of the Council.  They are jointly and severally liable for all actions which I have outlined in my complaint.  Their actions are contrary to the provisions of the Race Relations Act, and indeed against the Equal Opportunity policy Statement of the Council.

I am seriously aggrieved by my experiences while working under the line management of Mr Tony Dessent Director of Education.  I am also disappointed and aggrieved by the techniques and procedures used by the Chief Executive while she conducted her Investigatory Report.  Finally I am of the opinion that the hearing of the appeal of the Chief Officers were ‘ultra vires’ in that they had no jurisdiction to hear such an appeal because I was not in the employ of the Council when the Appeal was heard.

Note:
Luton’s Policy and procedure on racial harassment in Employment states ‘that racial harassment is considered to be and will be treated as a serious disciplinary offence’, (that is ‘gross misconduct’ which may lead to dismissal).  What is or is not gross misconduct is deduced from the facts.

Racism is subjective and depends on the perception of the victim.”

The chairman made a number of references to the Council:

“7. In fact the Applicant does not even plead that the Council had such a policy, quite the contrary.  In the Originating Application his final words are to draw attention to the Council’s policy…which states ‘that racial harassment is considered to be and will be treated as a serious disciplinary offence…

20…there is no pleading in the Applicant’s documents of a policy of discrimination against him or others of his race by Luton Borough Council.  Even if he had cited such a policy the applicant would have to show that it was that policy which disadvantaged him…

23. The extensive further and better particulars provided by the Applicant nowhere raises an argument that the policy of Luton Borough Council was discriminatory towards him…  

24. It is quite clear in this case from Luton Borough Council’s policy, part of which I have quoted from the Applicant’s own originating application, that the Council was strongly opposed to racially discriminatory conduct of any kind towards its employees.”               

50.
The finding of the chairman was clear. We have been referred to Cast v Croydon College [1998] IRLR 318.  In that case, the Appellant before her maternity leave, requested that the College permit her to work part-time following her return and the College refused.  At the end of her maternity leave the Appellant repeated her request and was refused again.  The Court of Appeal allowed the appeal from a finding that the only relevant act for the purpose of the time limit was the first refusal, holding that where the second refusal followed a further consideration of the request by the College time began to run again, whether or not the second decision was based on the same facts as the first.  Ould LJ stated:

“There may be a policy or regime for this purpose even though it is not of a formal nature or expressed in writing.”

He also quoted the decision of Browne-Wilkinson J in Calder v James Finlay Corporation Ltd [1989] IRLR 308 EAT:

“…a discriminatory act extending over the period of her employment…is…to be treated as having been done at the end of her employment”

Ould LJ also held that there could be a rule or policy even though it applies to only one post.  It is also important to bear in mind the words of Sir John Donaldson MR in Sougrin v Haringey Health Authority [1992] IRLR 416 CA quoted by Ould LJ:

“the first step must be to identify ‘the act complained of’.  Industrial tribunals are ‘shop floor’ courts whose procedures and approaches must be attuned to the needs of litigants in person.  Accordingly, a tribunal should not take a narrow or legalistic view of the terms in which the complaint is couched’

In Owusu v London Fire & Civil Defence Authority [1995] IRLR 574 Mummery J stated:

“…an act does not extend over a period simply because the doing of the act has continuing consequences.  A specific decision not to upgrade may be a specific act with continuing consequences.  The continuing consequences do not make it a continuing act.  On the other hand, an act does extend over a period of time if it takes the form of some policy, rule or practice, in accordance with which decisions are taken from time to time…”    

Ms Eady applies those principles to this case by saying that there may be a practice of direct discrimination by the Council as an act extending over a period.  She also says that such a practice may be informal and may embrace what is often called institutional discrimination, being the provision of an environment or culture in which acts of racial discrimination may be committed by individuals.  She then goes on to say that this is akin to vicarious liability and that we should not be too restrictive in our interpretation of the use of that term in the originating application because whether vicarious or institutional racism, each can only exist by the organisation acting through its employees.  

51.
Cases such as Cast, where there is an informal policy in relation to circumstances of employment, are generally cases of indirect discrimination that will generally continue until the end of employment.  This is similar to the effect of the continuation of the grievance procedure to which we referred earlier, in which it appears to us that where the continuation of the grievance process carries with it some continuation of the initial injustice that gave rise to the grievance that may give rise to an act extending over a period of time.  However, the allegations in the case before us are of direct discrimination.  We accept the submission that direct discrimination can be of a systematic and institutional kind.  Ms Eady goes further and submits that the difference between such an allegation and an allegation of vicarious liability are really ‘two sides of the same coin’ for to say that an employer is ‘acting vicariously’ and to say that the employer is primarily liable for ‘allowing’ discrimination to carry on are really the same thing. We do not agree that this is akin to vicarious liability.  Further there does seem to us to be a difference between the elements that constitute direct and indirect discrimination.  In indirect discrimination the practice or policy is usually clearly identifiable and the issues involve an examination of the impact of such practice or policy.  However in direct discrimination the direct discrimination is the system or culture which itself encourages individual acts of discrimination.  It may be intangible but nonetheless real, and of course it is something more than the individual acts of discrimination by employees for which the employer is vicariously liable; although evidence to show its existence may well be found in those individual acts. But a line is to be drawn, as it seems to us, between the responsibility of an employer for acts of their employees simply because performed in the course of their employment, which is vicarious liability, and a separate and primary responsibility on the part of the employer for the system and institutional acts which the employer sanctions as part of the working environment.  If this distinction were not maintained it would result in all acts for which the employer is vicariously responsible being acts of institutional racism, for it would be said that the employer has permitted the environment in which it can take place and is acting through his employees.  Institutional racial discrimination is in fact a corrosive and pernicious element in any workplace where it exists.  It seems to us that it is more than individual acts, even extending over a period of time, of individual employees. It may be difficult to identify, of course, other than by reference to acts of individual employees, but it seems to us to be a separate allegation in every case where it may be made.

52.
Returning to the case before us, it is true that the chairman spoke only of the absence of any allegation of a policy on the part of the Council.  But did he err in failing to identify that there was the less tangible sort of allegation of informal institutional racism?  The chairman pointed out that there was no specific allegation against the Council other than of vicarious liability.  Further he noted that such references as the Applicant made to the Council, were by way of juxtaposing their positive standards against the acts of racial discrimination alleged against the individual employees.  In the Originating Application, in the section dealing with the Council quoted above, the appellant alleges only vicarious liability against the Council.  Further that passage then summarises the position of the employees and their alleged ‘joint and several’ liability and juxtaposes this to the fact that this is against the Council’s Equal Opportunity Policy. 

53.
We find that there is no allegation of an act of institutional racism specifically alleged against the Council that extends to the end of the period of the appellant’s employment.  However, Ms Eady has submitted that in the allegations against the individual employees Mr Dessent, Mrs Jones and Mr Modi it is clear that the appellant was alleging not only discrimination by them but that there actions and words were manifestations of the institutional racial discrimination against the Council for which he was contending.  It is true that he never stated this specifically, but neither the Employment Tribunal nor this tribunal will be over precise in examining the words of a complaint and we have considered if such a construction as Ms Eady argues for can reasonably be spelled out of the original details of complaint and further particulars.

54.
We find that the various passages referred to are confined to allegations against specific employees. Whilst there is a general statement of complaint about systematic and institutional racial discrimination in Box 1 of the originating application, there does not appear in the details of complaint any allegation against the Council which apply to that general heading.  In so far as the words ‘systematic’ and ‘institutional’ are used, when looked at as a whole, they refer to the way in which these individuals were operating their working relationship at a particular time.  So far as Mr Modi is concerned, whilst he was not joined as a respondent, he is criticised as an individual, but there does not appear in the allegations about his actions any allegation of a general act by the Council.  So far as Mr Dessent is concerned, it is true that there is use of the words 

“I was told there was a systematic form of racism that was scheduled”  

but when he was asked in request 54 for particulars, the Appellant referred the allegation specifically to the letter requiring him to work 8 weeks notice and to be told the expectations of him during that period by Mr Dessent, Mr Modi and Hazel Burgess.  Also, when in request 60 the appellant was asked to 

“specify with full particularity the systematic form of racism alleged”

the answer confined itself to referring back to the answer to request 54.  So far as Mrs Jones is concerned, the appellant alleged in the details of his complaint:

“When told about TD’s racial harassment remarks about my car Mrs Jones said ‘this was the sort of a running joke TD would make on a particular subject to individuals’.  This was a systematic and institutional form of racism because it tended to cover up for the act of a Chief Officer who was subjecting me to ridicule… I felt that Mrs Jones was bias and racially prejudiced in dealing with this matter.

The members of staff which she selected for interview provided a range of inaccurate statements. Her Finding and conclusion was flawed in that she decided to lift areas of reports in construing terms of abuse, harassment, oppression, racism and discrimination which are not in conformity with modern interpretations.  This was once again a form of systematic racism”

The appellant does here use the words ‘systematic and institutional’.  They appear to relate first to the way in which the Chief Executive is said to cover up for her Chief Officer and secondly to Mrs Jones’ failure to conform to modern interpretations in relation to the selection of employees for interview for the investigatory report.  In either event the allegations appear confined to the conduct of Mrs Jones acting in her capacity as investigator of the grievance and to relate to her supervision of a subordinate and her procedure for her report.  Whilst the words can be applicable to institutional racial discrimination by the Council as an act extending until termination of employment, in this context they appear to be confined to the acts of one employee in relation to two processes.  A fair reading of the allegations of the appellant does not, we find, lead to the conclusion that he was here making an additional allegation against the Council.  

55.
The chairman points out that such references as there are to the Council are positive when he states in paragraph

“7. In fact the Applicant does not even plead that the Council had such a policy, quite the contrary.  In the Originating Application his final words are to draw attention to the Council’s policy…which states ‘that racial harassment is considered to be and will be treated as a serious disciplinary offence…”

56.
We accept the submission by Ms Eady that the chairman restricted himself to a ‘policy’ whereas there may also be an informal discriminatory practice by an employer.  Ms Eady criticises the chairman for not also considering ‘the possibility’ of an informal discriminatory practice and institutional racial discrimination. Additionally we have borne in mind the words of Lord Donaldson quoted above.  However, on an examination of the Appellant’s case, no such allegation against the Council appears to us to have been made. A victim of discrimination will surely experience a difference between, on the one hand, being subject to acts of discrimination at the hands of one or two employees even if extending over a period of time and, on the other, working in an environment of institutional racial discrimination where such acts are only instances of a pervasive culture.  If the Appellant was making this allegation then he can reasonably be anticipated to have mentioned it specifically.  He nowhere says, in the many allegations he made that he considers there was any general racial discrimination, as part of his working environment, such as would have indicated continuation until the end of his employment.  When the chairman gave his reasons after the first interlocutory hearing, he stated in paragraph 4:

“…I bear in mind also that the principal burden of the applicant’s case lies in relation to his allegations of his treatment by Mr Dessent, subsequently by Mr Modi and finally by Mrs Jones in the performance of her investigation into his grievance.  The evidence of the officers conducting the grievance appeal cannot help the Tribunal in reaching a conclusion about the activities of those other parties.  It will be for the Tribunal on the final hearing to make up its own mind about the truth of the allegations.”

That was clearly the understanding of the chairman.  He was never disabused between then and the final hearing by any submission that he was omitting the claim for institutional racial discrimination against the Council or by any reference in the particulars furnished for the later hearing other than those to which we have already referred.
57.
Institutional racial discrimination, alleged against the Council would be a serious, additional allegation.  We find it was not alleged and that it cannot be spelt out of the references to which we have been referred.  

58.
As we have already observed, in his general statement of the law the chairman restricted himself to referring to a ‘policy’, and as a general statement of the law in this respect that definition does appear to be limited.  However, in the context of the factual allegations being made in this case, any error on the chairman’s part is probably due to the fact that no other form of liability on the part of the Council was before him to consider.  No other form of primary allegation was being made to him and we find he did not err in failing to find that such allegations were being made so as to provide a continuous act up to the date of dismissal.

59.
Parliament has certainly provided a very tight time limit for bringing claims of racial discrimination, possibly due to the perceived need to resolve such matters speedily when or at about the time that they arise.  However, we find that the Chairman did not err in the way in which he applied those time limits or in his finding that the claim against each of the three respondents was out of time.  Accordingly we reject grounds 1 (a) to (c) of the Amended Notice of Appeal.  

60.
In ground 1(d) of the Amended Notice the appellant criticises the decision of the chairman, that it was not just and equitable to extend the time limit, on the ground that he failed to take account of the fact that the Appellant’s grievance was not completed until some time after dismissal.  We have been referred to the case of Aniagwu v London Borough of Hackney [1999] IRLR 303 EAT.  We accept that such a ground can be a reason for extending the time limit.  In this case we have considered the reasons of the chairman.  In considering the claim against Mrs Jones the chairman said:

“9. I have considered whether it would be just and equitable to extend the Applicant’s time in relation to his complaints against Mrs Jones.  The Applicant’s representative has asserted that the Applicant was ill through stress over the discrimination he believed he had suffered and that this would be a reason for extending time…

12. No reason other than the Applicant’s ill health has been put forward and I have dealt with that.”

The chairman referred back to the above finding when dealing with the claim against Mr Dessent.  As the on-going grievance was not in fact put forward as a reason as to why the Appellant did not register his complaint earlier, we find that the chairman did not err in not taking it into account in the Appellant’s favour.  What the reasons might be for a particular action is one matter and decided cases are useful to establish the categories of admissible reasons in law.  However, it seems to us that any consideration of the exercise of discretion in this area must take as its starting point what the true reasons for the delay were in the particular case.  We have been referred by Mr Lakha to the unreported decisions to which Mr Lakha referred us of London Borough of Islington v Mrs Dean (1st December 1999), Omilaju v London Borough of Waltham Forest & Others (1st December 1999) and Oliver v The Chief Constable of Leicestershire (23rd March 2000).

61.
As to ground 2 of the Amended Notice of Appeal, Ms Eady has invited us to give general guidance as to whether chairmen should sit alone to deal with time limit issues in race discrimination cases and also as to whether such issues can fairly be taken at a preliminary hearing.  We note that in this case no objection was taken by or on behalf of the appellant, so far as we know, to either course.  It is argued that the procedure for a chairman to be able to sit alone is suited to determination of points of law, but that where such points of law require consideration of detailed statements of fact it would be preferable to sit with members.  It is also suggested that the appearance of a chairman alone, especially if the claim is dismissed without considering the substance of an applicant’s complaint, can give rise to a sense of grievance.  On the other hand, it can equally be said that tribunals and courts are often presided over by one person.  

62.
The same arguments are canvassed in relation to taking this type of allegation as a preliminary issue.  Additionally Ms Eady submits that best practice should dictate that the issue of when the date of the last act occurred should be decided after the evidence in the full application has been heard, for it is often only then that one can understand the full nature of an applicant’s case.  She would say this is all the more so in a case of race discrimination where the victim may sense that decisions and actions are motivated by racial discrimination but may not be able fully to articulate this before hearing the evidence.  On the other hand, of course, chairmen are bound to consider the use of resources and where a decision can properly be made at the outset of an application it can be argued that it would be an unjustified use of the resources of either the parties or of the Employment Tribunals to wait until the end of the full hearing.  

63.
There have been a number of cases in the Employment Appeal Tribunal, including Tsangacos v Amalgamated Chemicals Ltd and Another [1997] ICR 154, which deal with the practice, in accordance with statutory provisions, for chairmen to sit alone.  It is unnecessary for us to add to them.  It must be a matter for the good judgement of the chairman in each individual case.  As to whether to have a preliminary hearing on this type of issue, it seems to us that this is again a matter of judgement for the chairman.  If such an issue can properly be determined at the outset, then surely it should be.  We can see no advantage to an applicant to have to undergo the considerable strain and false anticipation during what, in racial discrimination cases, is often a long hearing, only to be told at the end that he was bound to lose anyway.  In a case found to be in time at a preliminary hearing, both parties then have the opportunity of concentrating on the main issues at the full hearing with consequent potential savings. Delays that sometimes follow from having two listed hearings rather than one can generally be avoided by listing both the preliminary and final hearings at the outset.  Further the procedure for preliminary hearings in not inflexible; where, though a preliminary hearing seems appropriate, once it gets under way a chairman finds that a proper determination cannot be made until the evidence has been heard, he or she can then postpone further consideration to the full hearing. 

64.
Bearing all these factors in mind, we do not feel it appropriate to attempt any summary of best practice in these cases.  It is a matter for the chairman in each case to decide at the outset.  In this appeal we can find no material on which to criticise the chairman for his decision either to sit alone or to hold a preliminary hearing. Ground 3 maintains that no order for costs should have been made without evidence that Mrs Jones had in fact sustained costs.  The Council may have incurred extra costs in her case but that is not clear and the award was to her.  In the event we have decided to quash the order for costs on the ground that there does not appear to have been the evidential basis for such an order.  In view of Mr Lakha’s concession, we do not remit this for further consideration.

65.
Accordingly the appeal is dismissed save as to the order for the payment of costs which is quashed. 
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