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LORD JOHNSTON: 

1. This is an appeal at the instance of the employer against the decision of the Employment Tribunal that it had jurisdiction to deal with the respondents claims relating to bonus payments under his contract, which were brought in the alternative in relation to unauthorised deduction of wages or breach of contract.

2. It appears that the respondent had worked for the appellants for some 7 months, his employment terminating in July 1998 by means of resignation.  It appears that the Tribunal heard evidence and submissions of law before reaching the essential determination in the following terms.

“For the respondents, it was simply submitted that no bonus was due and the claim was incompetent under section 3 of the Industrial Tribunals Extension of Jurisdiction (Scotland) Order 1994, the Tribunal did not accept the arguments for the respondents and are satisfied that the Tribunal can competently deal with the matter raised.”

3. Mr Morgan, who appeared for the appellants, first of all submitted that the reasons stated by the Tribunal for the decision were wholly inadequate and non-existent on the face of it.  He referred to the well known cases of Meek v City of Birmingham District Council [1987] IRLR 250 and Martin v Glynwed Distribution Ltd [1983] IRLR 198.  Reference was also made to Independent Research Services Limited v Catterall [1993] ICR 1.  That latter case confirmed the approach of the two previous ones which we have quoted but it is also interesting to note that having treated the reasoning as inadequate, the Chairman of the Employment Tribunal went on to consider the substance of the argument and to deal with it upon that basis.

4. In this case the substance of the argument first of all was that the contractual document (R3) was too vague to form a base for any claim as regards its terms.  Secondly, that the claim was likely to exceed £25,000 which was the maximum that the Tribunal could award at the time the application was made in respect of damages and their jurisdiction was excluded.  Thirdly, it was submitted, that in terms of the Regulations referred to within the decision; the claim did not arise “arise or was outstanding on the termination of the employee’s employment.”

5. Ms Carr, who appeared for the respondent, pointed simply to the fact that this case related to a contract and therefore fell within the jurisdiction of the Tribunal, the merits of the claim being for determination by the Tribunal at a full hearing.  The £25,000 limit was merely a cap and did not confirm the question of jurisdiction.

6. The general power now conferred upon Employment Tribunals to hear claims for breach of contract arises out of section 3(2) of the Employment Tribunals Act 1996 which is in the following terms:-

“this section applies to -

(a) a claim for damages for breach of a contract of employment or other contract connected with employment,

(b) a claim for a sum due under such a contract, and

(c) a claim for the recovery of a sum in pursuance of any enactment relating to the terms or performance of such a contract,

If the claim is such that a court in England and Wales or Scotland would under the law for the time being in force have jurisdiction to hear and determine an action in respect of the claim.”

7. The Industrial Tribunals Extension of Jurisdiction (Scotland) Order 1994 in terms of section 3 is in the following terms:-

“Proceedings may be brought before an industrial tribunal in respect of a claim of an employee for the recovery of damages …

a) the claim is one to which section 131(2) of the 1978 Act applies and which a court in Scotland would under the law for the time being in force have jurisdiction to hear and determine;

b) …..

c)  the claim arises or is outstanding on the termination of the employee's employment.”

8. The general law as stated particularly in Meek, is clear and well established.  A party to a Tribunal hearing is entitled to know by reference to stated reasons why he has won or lost.  The reasoning in the present case can hardly be regarded as adequate in terms of its content but having said that, we propose to look at the matter in the same way as was done in Catterall, namely by considering the merits of the argument that was put forward to suggest there was no jurisdiction.

9. In our opinion, all three submissions made are without substance.

10. In the first place, one has to distinguish between jurisdiction on the one hand and the merits of the claim on the other.  The general jurisdiction relates to the originating section 3 of the 1996 Act which refers simply to breach of contract which would otherwise be justiciable in a court in Scotland.  This is picked up again in the Regulation.  The merits of the claim are nothing to the point if the claim is based upon a contract as it plainly is here. We therefore consider that the nature of the terms of the contract and how they should be interpreted is a matter for the full hearing of the Tribunal, if necessary, upon evidence.  The question of jurisdiction does not turn on a question of construction of a contract but rather on whether or not such a contract exists in general terms to base the claim.  That is plainly the case here.

11. We have no hesitation in rejecting the arguments as regards the £25,000 limit.  That is a cap and does not bear at all on the question of jurisdiction any more than does the capping provision with regard to compensatory payments in the employment legislation bear on issues of jurisdiction.  The cap is simply applied to the final calculation.  If that has the result of superfluous evidence being led that is nothing to the point.  The purpose of the limit is to focus the mind of the applicant on his or her ultimate aim.  If he or she brings such a claim to the Employment Tribunal rather than to the courts he or she takes the risk of the cap, but it is the election of the claimant.  The matter does not concern itself with jurisdiction.

12. Finally in terms of regulation 3(c), we have some hesitation in agreeing with the proposition that a claim is not outstanding because it has not been made at the time of the termination of the contract (see Hendricks v Lewden Metal Products Ltd – EAT 21.2.96 [1181/95]) but we need not determine that question since in our opinion a claim for bonuses which may be claimed during the currency of a contract if unpaid at its termination certainly arises on that termination.  That being so, this claim is certainly covered by Regulation 3(c) of the 1994 Order.

13. In addition the Tribunal obviously has jurisdiction to hear a question related to unauthorised deductions since in terms of section 13(3) of the Employment Rights Act 1996, bonuses are included within the general right to claim.

14. In these circumstances while the reasoning of the Tribunal may be inadequately stated, the substance of the matter is that it plainly has jurisdiction to hear evidence and submissions in relation to the present claim.  We therefore consider the Tribunal reached a correct decision and this appeal will be refused.
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