
Appeal No. EAT/630/99


EMPLOYMENT APPEAL TRIBUNAL

52 MELVILLE STREET, EDINBURGH EH3 7HF

AT THE TRIBUNAL

ON 4 NOVEMBER 1999


Before


THE HONOURABLE LORD JOHNSTON

MISS S B AYRE


MR R THOMSON

BALMORAL GROUP LTD






APPELLANTS

GLENN ATHOLL RAE






RESPONDENT



Transcript of Proceedings


JUDGMENT


APPEARANCES
For the Appellants
Mr K Tudhope, Solicitor 

Of-

Messrs Ledingham Chalmers

Solicitors

6 Fraser Street

INVERNESS   IV1 1DW



For the Respondent
Miss E Mays, Solicitor

Of -

Iain Smith & Co

Solicitors

18-20 Queen’s Road

ABERDEEN   AB15 4ZT

LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal which found that the employee respondent was unfairly dismissed and making certain monetary orders.

2. The issue upon the merits of the matter was whether or not, upon the evidence, the respondent had resigned rather than being dismissed, the Tribunal favouring the latter approach which based their decision.

3. The background to the matter was that the respondent in his employment with the appellant as a Pipecoater and Machine Operator was working at Ardersier and was contracted to work for the Saturday and Sunday of 13 and 14 June 1998.  On the evening of 12 June he was in the company of a fellow employee at an hotel in Nairn when an altercation arose between them and the respondent formed the view that he was going to be assaulted by the other person.
4. The Tribunal go on to narrate that having thought the matter over, the respondent decided he would not go to work and so informed his supervisor.  He refused to go on shift and handed the van keys to his supervisor.  He intended to proceed to Aberdeen but in fact having set off by bus, he changed his mind and went to Wick to stay with a friend.
5. On the afternoon of Sunday 14 June, the respondent telephoned Mr McWilliam, his superior, saying that he thought he owed him an explanation for his conduct.  He said “that he was frightened of Mr Gamble and could not face him or take any more stress due to problems with his personal life.”  Mr McWilliam said that he had let him down and expressed his displeasure saying that as far as he was concerned that the respondent was finished on site.  Three days later, the respondent submitted a medical certificate, signing him off for two weeks suffering from stress but in the meantime the appellants had sent a P45 and pay slip to the address of the respondent’s estranged wife, which documents eventually reached the respondent.
6. On the main issue the decision of the Tribunal is in the following terms:-
“In our opinion, put at its highest, Mr Rae’s situation on 13th and 14th June was ambiguous given the recent incident with Mr Gamble and his feelings about it which he expressed to the respondents.  It was quite possible that his declaration that he’d had enough and was leaving meant no more than he was leaving the site.  In our opinion, his actions and words over that weekend would not have been understood as a resignation by a reasonable observer without further contact with him.  However, that was how they were construed by Mr McWilliam who, no doubt justifiably furious at the trouble to which he had been put by Mr Rae’s behaviour, lost no time in informing Mr McIntosh that he had resigned as confirmed by the notification of leaver form signed on the day after the telephone conversation.”

7. On this point, Mr Tudhope, who appeared for the appellant, submitted against the background of the well known case of Kwik-Fit (GB) Ltd v Lineham [1992] IRLR 156, that the proper test had to be that of the objective bystander to determine whether or not the conduct of the employee amounted to a resignation or at least that the employer would be bound reasonably to assume or conclude that resignation was intended.  If the position was ambiguous, then and only then, could special circumstances arise which would require further investigation on the part of the employer before reaching a final conclusion as to how the conduct of the employee should be interpreted.

8. It has to be said at once that consideration of this issue is essentially a question of fact for the Employment Tribunal hearing the evidence and will not be interfered with by this Tribunal unless it is to be shown that there has been a misdirection in law as to how that evidence was viewed.  We cannot for a moment say that to be the case.  When the passage which we have quoted is examined, the objective tests have been applied but in any event assuming as Miss Mays did on behalf of the respondent that the situation was ambiguous, the Tribunal was entitled to conclude that a further contact was required before a final decision was taken.  We therefore conclude that the Tribunal reached a decision that it was entitled to achieve upon the evidence and we will not interfere with it.

9. Mr Tudhope also had two submissions to make in relation to compensation in respect of which the decision of the Tribunal is in the following terms :- 

“He was also entitled to compensation for loss of earnings so far as such losses were attributable to the actions of the respondents.  His evidence was that he remained signed off unfit for work for six weeks and then obtained a job with his brother-in-law at a weekly take home pay, as evidenced by payslips he produced, of One Hundred and Forty Eight Pounds and Eighty Six Pence (£148.86).  In his evidence he said that the job suited him as it put no pressure on him.  He did not think that he would have been fit to do the kind of work he was engaged on when his employment ended.  He was still on medication at the date of the hearing.  On the basis of that evidence Mr Tudhope suggested that he was not entitled to any compensation for loss of wages.  In terms of his contract of employment there was no company sick pay so that if he had not been dismissed he would have had no earnings while he was signed off therefore he had no loss.  We did not think that proposition could be accepted.  It was impossible to say what would have happened had he not been dismissed.  He might not have been signed off at all if his conversation with Mr McWilliam had taken a different course.  In our opinion he was entitled to compensation on the usual basis.”

10. Mr Tudhope submitted that, properly understood, the position was that the respondent was in fact ill and that illness was not attributable to the employment.  That being so, it was not appropriate to make any award of loss of earnings because the company do not have a sick pay scheme, and thus the respondent, from the moment he went off work, did not suffer any loss because he would have been in that position in any event.  Reference was made to Devine v Designer Flowers Wholesale Florist Sundries Ltd [1993] IRLR 517.
11. With this proposition in this case we are unable to agree and would adopt and accept the reasoning of the Tribunal who have determined upon the evidence that it was “impossible to say what would have happened if he had not been dismissed.”  Mr Tudhope complained or in any event, submitted that, effectively, the Tribunal had imposed an onus upon the employer to show that there was no connection between the illness and the employment and that, he submitted, was going too far.  It was for the employee to connect his claim with the relevant circumstances.  He referred to a decision of this Tribunal, Simrad Limited v Scott [1997] IRLR 147.  That latter case was the subject of adverse criticism by the Inner House of the Court of Session in Leonard & Ors v Strathclyde Buses Ltd [1998] IRLR 693 and must therefore be looked at in the context of that latter case which instructed that a very broad test should be applied to any issues of causation with regard to compensatory awards in terms of section 123 of the Employment Rights Act 1996.

12. Against that background it is clear that the Tribunal addressed itself to the correct question and by being, quite legitimately, unable to form a concluded view, gave the benefit of the doubt as far as any link between loss of earnings and employment, to the respondent.  That they were entitled to do and we will not interfere with the finding.

13. The remaining issue addressed by Mr Tudhope related to the failure on the part of the Tribunal to have considered and reach a decision upon the issue of contribution by reason of the conduct of the employee in relation to which was by this stage of the process a confirmed dismissal.

14. This is singularly unfortunate since we were informed that the matter was argued and should have been thus addressed.  That being so, we do not think it appropriate for us to reach any conclusion on the matter nor even to conclude whether or not it can be inferred from the silence of the decision that nevertheless the Tribunal had considered and rejected the matter.  We therefore consider it will have to reconsider this issue but need not do so by any more than by such a reconsideration taking place without the need for a hearing and the parties thereafter being informed as to the issue and the relevant decision there anent.

15. In these circumstances this appeal is allowed to the extent that it will be remitted back to the Chairman who heard the hearing at the Employment Tribunal, to inform the parties as to their decision in relation to the issue of contribution.  Beyond that, the appeal is refused.
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