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LORD JOHNSTON:

1. This is an appeal at the instance of the employer in respect of a finding by the Employment Tribunal, that the respondent employee had been discriminated against in the course of his employment with them, in terms of the Disability Discrimination Act 1995.

2. The background to the matter is that the respondent, who had been employed with the appellants since 1987 and as a Practice Team Manager since 1992, became ill in the course of the spring of 1998 and was diagnosed as suffering from Chronic Fatigue Syndrome.  He was off work between 26 April 1998 and 28 September 1998.  Following his return to work, it was recognised that he was not fit to return to full time work and on that basis he proceeded to work part time, namely, three days a week initially and thereafter on a phased part time basis of mornings only five days a week.  This was on medical advice and with his agreement.  The system, however, involved him using up his annual leave which was a matter of considerable concern to him.  He was ultimately transferred to a seconded graded post on 1 March 1999.

3. Against that background the substance of the Tribunal’s decision at pages 8 and 9, is as follows:-

“In terms of section 6(1) the Tribunal found that the arrangements made, to which the respondents were a party, for the applicant’s return to work on a part-time basis did place him “at a substantial disadvantage in comparison with persons who are not disabled.”  The applicant was returning to work half time in his full time substantive post.  In the view of the Tribunal the respondents had a duty to take steps to prevent the arrangement having that effect. The Tribunal found that the respondents failed to comply with that duty and that accordingly they discriminated against the applicant in terms of Section 5(2) of the 1995 Act.  In reaching that conclusion the Tribunal make no criticism of Mr Huggan who gave as much support to the applicant as he could as his manager.  That support took two forms.  The first was direct support in terms of giving the applicant whatever assistance he could in the workplace. The second was to apply to his own managers for support for the applicant.  What Mr Huggan did was not sufficient to prevent the applicant being subjected to stress caused by the fact that he was not in a position to fulfil the duties of his post.

Still within page 8, at lines 42 to lines 1 and 2 on page 9 as follows:-

In the view of the Tribunal there were at least two steps the respondents might reasonably have taken.  One would have been to have had Ms Muir acting up in the applicant’s post at times when he was not at work with Ms Bertram acting up to cover Ms Muir at those times.  Another would have been to have divided and shared the applicant’s duties so that they were commensurate with the amount of time which he was expected to attend at work.  The Tribunal noted that one of the examples given in Section 6(3) of the 1995 Act of steps which an employer may have to take to comply with Section 6(1) is - “(b) allocating some of the disabled person’s duties to another person.”

At page 9, lines 8 to 13 as follows:-

The Tribunal was satisfied that the circumstances in which the applicant found himself from October 1998 until 1 March 1999 caused him a considerable amount of distress.  The Tribunal recognised that his distress was related primarily to the issue of the use of his annual leave entitlement.  Nonetheless it was clear that it was contributed to by the failure of the respondents to provide him with adequate support while he worked part-time.”

4. Mr Pilkington, appearing for the appellants, abandoned his first ground of appeal and adhered to his second and third, adding to the former an averment of perversity.  It was recognised that the discrimination complained of was founded on section 5(2) of the Act which in turn directed the point to section 6 in relation to whether an adjustment should have been taken in respect of steps that would have been reasonable by the employer to take in order to overcome any substantial disadvantage caused by their employment arrangements to the employee.  Under reference to Morse v Wiltshire County Council [1998] IRLR 352, Mr Pilkington outlined what procedure was required to be undergone in making the necessary assessments in terms of section 5(2) and section 6 and focussed particularly upon whether or not there was a substantial disadvantage which had to be not trivial nor minor (H J Heinz & Co v Kendrick [2000] ICR 144).  

5. He first submitted that having regard to the important role played in the employee’s problems of stress of the loss of annual leave that the steps demanded or required of the Tribunal in assessing discrimination that is to say support from fellow employees.

6. Mr Pilkington then went on to refer us to section 5(4) on the issue of reasonableness to a particular step or steps to be taken, in this case, the ones to which we have referred.  Again, he submitted that if the substantial cause of the stress related to the annual leave problem, the step of acting up cover or job share would have little benefit to someone who was significantly and substantially stressed by the loss of annual leave and thus the steps as narrated would not have prevented the stress caused by no acting cover or job sharing being implemented.

7. Mr Pilkington then turned to the matter of justification which he said the Tribunal had failed to provide adequate reasons as to why the respondents were not justified in not doing what they did.  The statutory test was narrow inasmuch that provided, it was submitted, the employer produced a reason which was material or substantial in the relevant context, justification was established on that narrow basis and not on any broad basis of reasonableness.  In this respect as he had done previously, Mr Pilkington prayed in aid certain medical evidence which was presented to us on paper which he maintained pointed to the fact that in the circumstances there was an adequate reason, namely medical advice, for not providing the steps required.

8. Mr Stevenson in reply, submitted that the medical evidence was nothing to the point, the issues were one of fact for the Tribunal and as far as justification was concerned the only issue that had been put before the Tribunal was focussed in its findings, now on page 6 between lines 15 and 25 which related to resources.  The Tribunal had expressly found the point not to be established in favour of the appellants.

9. We have little hesitation in accepting the position of Mr Stevenson.  The issue before this Tribunal was essentially one of fact.  They were entitled to hold that a substantial disadvantage had been established by reason of the fact that support had not been given, even if the issue of annual leave also contributed to the question of stress.  We note that while he was off work the job was filled and there was no reason therefore as the Tribunal found for that not to have continued so long as he needed help.  We do not think the medical evidence adds anything to the case and in any event no medical evidence was submitted before the Tribunal from any witness at least directly.  We consider it is equally made out that it was unreasonable for the employer not to take the relevant steps disseminated by the Tribunal to provide support since they obviously had the resources to do so but chose not to use them.

10. In our opinion this case raises no question of law at this level and the appeal will be refused.
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