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LORD JOHNSTON:

1. In this appeal, at the instance of a number of applicants, it was submitted that the Employment Tribunal (Chairman sitting alone) had misdirected himself in calculating the relevant period, within which time claims for unlawful deduction of wages should have been made to the Tribunal in order to establish jurisdiction and avoid time bar.

2. The Tribunal’s decision is in the following terms which indicate also the background to the matter:-

“These cases were set down for a preliminary hearing to determine if the applications were time barred.  The notice of appearance in case number S/103593/99 although tendered late was accepted, there being no objection from the applicants agent.

The complaints related to the alleged failure of the respondents to pay the correct wages due to employees working night shift between 1 June 1998 and 31 May 1999.

The applicants were all weekly paid employees and in respect of the period ending 31 May 1999 the wages were due and paid on 4 June 1999.  4 June was the final date for payment of the wages from which the amount was allegedly deducted.

In terms of Section 23 of the Employment Rights Act 1996 the complaints relating to the alleged deductions from the applicants wages should have been presented by 3 September 1999.  The complaints were presented on various dates but none of the complaints were presented by 3 September 1999.

There had been a dispute between USDAW Union representing the applicants and the respondents over the method of calculating the wages due to employees working night shift.  The Union for some time prior to May 1999 had disputed the amounts paid to their members working nightshift from 1 June 1998.  On or about 24 August 1999 the respondents had intimated they were not prepared to review their position in relation to the calculation of wages between 1 June 1998 and 31 May 1999.

The union had taken the view that the respondents had illegally deducted wages from the applicants through their failure to pay what the unions considered the applicants were entitled to for working nightshift.  The union were aware the applicants’ could have sought a remedy through the Employment Tribunals.  The complaints could have been presented within the relevant three month period of 4 June 1999.  They were not so presented and the complaints are refused.

In so far as the meeting on or about 24 August is concerned the date in the Tribunal’s view is not material.  By this time the union were aware of the respondents view in the matter.  The complaints could have been lodged prior to 24 August but in any event had 24 August been a material date it was still possible for the complaints to have been presented by 3 September.”

3. The whole basis of the appeal presented very expeditiously by Ms Gribbon on behalf of the appellants, focussed upon the fact that in response to a request from the Tribunal for Further Particulars, the applicant’s trade union representative wrote to the Tribunal on 20 October 1999 expanding the somewhat unspecific ITs and particularly referred to the fact that when the dispute was partially settled, the employer was only prepared to make back payments for the previous three months from August 1999.

4. In the result, the claim in money terms now being made relates to unlawful deductions prior to June 1999 which meant that, as the Tribunal found, if that is the correct starting date the applications to the Tribunal should have been presented at the beginning of September.

5. Ms Gribbon’s position was that in fact there was no dispute that the unlawful deductions as they are now categorised, continued until the end of August and accordingly in terms of the relevant legislation (Employment Rights Act 1996 section 23) and the decision in Taylorplan Services Ltd v Jackson [1996] IRLR 184, the appropriate starting point for the three month period to establish jurisdiction was the last date upon which an unlawful deduction was made which upon the undisputed facts was the end of August 1999.  Since the applications were presented in October, they were accordingly timeously made.

6. Miss Henderson, appearing for the respondents, argued that the Tribunal had made upon the evidence, a finding in fact, namely, that the appropriate starting point date was 3 June and that being so their reasoning could not be attacked or overturned by this Tribunal since it was based on an evidential fact which they had found established.  They had accordingly applied the right test and had reached a conclusion they were entitled to achieve.

7. It is absolutely correct that this Tribunal cannot interfere with findings of fact made upon the evidence by the Tribunal below on the basis of at least reflecting the evidence or part of the evidence they heard but equally it is trite that if on the face of the record there is a clear error in relation to a factual matter upon which the Tribunal rely, then this Tribunal can interfere to rectify the matter.

8. We consider that this is precisely the latter type of case inasmuch that is plain given the fact that back payments were made for a limited period that the unlawful deductions continued until the end of August which is accordingly in terms of the legislation and Taylorplan the appropriate starting point.  It would be perverse for an employer faced with a claim for unlawful deductions to make a partial payment in settlement of the immediately preceding period in question and thus achieve an immediate denial of opportunity to the employees to seek payment of the balance of the period, arguing that by an arbitrary settlement on the part of the employer they had fixed an arbitrary date from which the period could start.

9. It seems to us that the Tribunal have proceeded on a misunderstanding of the distinction between a claim for actual money which of course is now related to the past period since credit must be given for the figures actually paid (section 25(3)) and the appropriate starting point for a three month period which is dealing only with the time within which an application has to be made.  That application can of course bear upon periods well past the three month period if relevant to the actual claim.

10. In these circumstances we consider that the decision of the Tribunal discloses an error of law on the face of it, having regard to the evidence that was before it and in these circumstances we are entitled to interfere.  We shall accordingly allow the appeals in each case and remit the case back to a separately constituted Tribunal of three persons to proceed as accords. 
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