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JUDGE PETER CLARK:
This is an appeal by the employer, Medway Community Living Services Ltd [‘MCLS’], the respondent before the Ashford Employment Tribunal sitting on 2nd October 1998, against that tribunal’s reserved decision, promulgated with extended reasons on 16th November 1998, upholding the applicant employee, Mr Poole’s complaint of unfair dismissal.

The facts
1.
MCLS was formed in 1982 to provide community living services for people formerly in long-stay hospitals. Some have learning difficulties, others have behavioural problems. MCLS has a number of staffed houses for clients, supported by teams of staff working on a round the clock rota system.

2.
The applicant commenced employment with Kent County Council, the predecessor to MCLS, on 24th October 1984 as a house companion. He was summarily dismissed on grounds of gross misconduct on 29th April 1998.

3.
The alleged incident leading to his dismissal occurred on Friday, 27th March 1998. On that day he accompanied a client, Michael, to a newsagents shop in Chatham. Precisely what happened on that occasion has been the subject of intense debate.

4.
It seems that another employee of MCLS, Mrs Karen Roberts, entered the same newsagents’ shop with her husband, Mick Roberts, at a time when the applicant and Michael were inside. As a result of what she claimed to have seen she telephoned Barry Young, Commercial Services Manager of MCLS, to make a complaint about the applicant’s conduct. That telephone call was followed up by a letter to Mr Young dated 27th March in which she said she saw a young man who appeared to have a learning disability and carer. The young man had taken an ice-lolly out of the freezer and had opened it. The carer, whom she recognised by sight, was trying to explain to the shop assistant that the client did not have the money to pay for the lolly and neither did he. The client then reached out for the lolly whereupon the carer reacted by slapping his hand away from the lolly. She described that action by the carer as appearing to be “malicious and violent”.

5.
MCLS had a detailed disciplinary policy and procedure and also a client charter. In the former, gross misconduct normally leading to summary dismissal included assault on another person and client abuse or neglect.

6.
Concerned by Mrs Roberts’ report Mr Young suspended the applicant and conducted an investigation. He found no report of such an incident made by the applicant. On 28th March he visited the newsagents’ shop and spoke to staff who remembered the incident with the lolly, but were unable to confirm that a slap had occurred. They were reluctant to become involved, but one member of staff, Mrs D Anderson made an undated written statement which said this:

“The incident referred to on Friday 27th March was as follows: A young mentally handicapped boy took an ice cream out of the freezer, and unwrapped it, without the knowledge of his carer. The carer told him he did not have enough money to pay for it. We took the ice cream back, but was of no use. Although the carer spoke firmly to the boy – to our knowledge he did not smack him inside the shop.”

7.
The applicant was interviewed by Mr Young on 31st March. He agreed that he had visited the newsagents on 27th March with Michael; that an incident occurred involving an ice cream and that he gently shook Michael by the arm. He denied smacking him on the hand.

8.
That account was confirmed by the applicant in writing on 1st April.

9.
Karen Roberts was then seen twice by Mr Young on 2nd April and her account examined in detail. The applicant was seen again on 3rd April and as a result of inconsistencies between his account and that of Mrs Roberts she was re-interviewed. A statement was also taken from her husband, supporting her account.

10.
Following those enquiries Mr Young prepared a report and recommended that a disciplinary hearing should take place. That hearing was fixed for 29th April.

11.
Prior to the hearing the applicant sought advice and representation from his trade union representative, Mr Rutter. Mr Rutter made a telephone call to the newsagents on 27th April and spoke to Mrs Anderson. He recorded her answers to certain questions which he put to her. In answer to the question “Did you see any physical contact between the carer and the client?” she is recorded as saying “the only contact that she saw was the carer taking the client by the arm and leading him out of the shop.” A copy of that attendance note was before Mr Bill Griffin, who conducted the disciplinary hearing on 29th April 1998.

12.
There was a full transcript of that hearing before the Employment Tribunal. The applicant was present and represented by Mr Rutter. Mr Young presented the management case. Karen Roberts was called to give her account and was questioned both by Mr Young and Mr Rutter. She confirmed that she saw the applicant slap Michael’s hand. The applicant then gave his account, denying that a slap had been administered. The representatives summed up their respective cases and Mr Griffin announced his conclusions. He accepted Mrs Roberts’ account, describing Mrs Anderson as an unreliable witness. On that finding he concluded that the applicant was guilty of gross misconduct and summarily dismissed him.

13.
An appeal by the applicant against that decision to Mrs Carmichael, Director, was dismissed following a hearing held on 19th May 1998.

14.
Mrs Anderson did not give evidence at either the original disciplinary hearing or the appeal hearing. It was open to the applicant or his representative to call witnesses at those hearings.

15.
Mrs Anderson was called before the Employment Tribunal. She said that if asked to give any further evidence or make any further statement she would have done so. She would have gone to MCLS’s premises for that purpose.

The Employment Tribunal decision
16.
Having considered the submissions made by Counsel for the parties, who both appeared before us in this appeal, the tribunal concluded that the dismissal was unfair on two grounds:

(1) 
they accepted the contention advanced on behalf of the applicant that the investigation carried out by MCLS was flawed in that there were inconsistencies in the accounts given, but whereas Mrs Roberts was seen twice, no effort was made by MCLS to discuss the matter further with Mrs Anderson following receipt of her written statement. That failure to carry out an adequate investigation rendered the dismissal unfair, and

(2)
dismissal fell outside the range of reasonable responses open to the employer, even if the applicant had smacked Michael’s hand.

The Appeal
17.
In this appeal Mr Panesar advances three separate grounds of complaint. 

18.
He first submits that the finding that the investigation carried out by MCLS was inadequate in that Mrs Anderson was not seen again by MCLS following Mr Young’s initial visit to the newsagents, thereby rendering the dismissal unfair, was a perverse finding.

19.
 He has taken us in detail through the history of the employer’s investigation, set out above, and invites us to conclude that no reasonable tribunal, properly directing itself, could find that this employer had failed to carry out an adequate investigation. As to Mrs Anderson, she was reluctant to become involved, as the tribunal found; she was seen by Mr Young; it was open to the applicant’s side to call her to give evidence at the disciplinary and/or appeal hearings. It cannot be accepted that it was wrong for the employer to return to Mrs Roberts for further clarification but not Mrs Anderson, since the former was willing to co-operate and the latter not.

20.
It is convenient to deal also at this stage with Mr Panesar’s second point. He submits that the tribunal was wrong to admit the evidence of Mrs Anderson at the hearing at Ashford, despite objection taken by him. The account which she gave in evidence to the tribunal as to her willingness to provide further assistance at the internal investigation stage was inconsistent with MCLS’s understanding of her position when the decision to dismiss and subsequent appeal took place.

21.
We reject both those submissions for the following reasons. The question for the tribunal, where the employer established a potentially fair reason for dismissal, conduct, was whether he acted reasonably or unreasonably in treating that reason as a sufficient reason for dismissal. Employment Relations Act 1996 – S.98(4). The importance of carrying out a proper investigation before reaching the decision to dismiss should not be underestimated.. It is a relevant factor for the tribunal to consider in deciding the overall question of reasonableness under s.98(4). The employer does not have to prove the misconduct alleged as a matter of fact at this stage. This was a case in which the relevant facts were in dispute, did the applicant administer a slap to Michael or not? As Wood J pointed out in ILEA v Gravett [1988] IRLR 497, there is a range of cases, from those where the employee is caught in the act to those where the issue is one of pure inference. As the scale moves to the latter end, so the degree of investigation required is likely to increase. Weighing up what is required for a reasonable investigation is essentially a question of fact and degree for the Employment Tribunal.

22.
We must bear in mind also the limits on our jurisdiction on appeal. We can and should only interfere where the test of perversity, conveniently summarised by Mummery J in Stewart v Cleveland Guest (Engineering) Ltd [1996] ICR 535, 542, is truly made out.

23.
Quite simply we are not satisfied that that hurdle is passed in the first ground of appeal. Whether or not we would ourselves have reached the same conclusion as to the adequacy or otherwise of the employer’s investigation here is nothing to the point. We have concluded that this was a permissible finding open to the tribunal on the facts as found.

24.
Nor can we say that the tribunal was wrong to admit evidence from Mrs Anderson as to her willingness to co-operate further in the investigation. The fact that she was willing to speak to Mr Rutter on 27th April, as Mr Griffin was aware at the disciplinary hearing held two days later, put him on notice that before rejecting Mrs Anderson’s evidence as unreliable it was open to him to make his own investigations so far as her evidence was concerned. These are matters which the tribunal was entitled to take into account in deciding whether or not a reasonable investigation had taken place.

25.
We turn then to Mr Panesar’s third point. This, we think, is unanswerable. It is an attack on the tribunal’s finding that dismissal, even for the misconduct alleged by the employer, fell outside the band of reasonable responses.

26.
He points out that both Mr Griffin and Mrs Carmichael gave unchallenged evidence that dismissal was the appropriate sanction in this case, bearing in mind MCLS’s duty owed to a vulnerable client and the clear disciplinary rules. During the disciplinary proceedings the applicant himself accepted that slapping a client (which he vehemently denied) was very serious.

27.
 Further, it was never suggested by Mr Evan-Jones on behalf of the applicant that dismissal for the offence alleged fell outside the range of reasonable responses open to this employer. Indeed, he candidly told us that he was surprised by the tribunal’s finding in paragraphs 17-18 of their reasons when the reserved decision was promulgated.

28.
Two points arise here, in our judgment, one procedural, the other substantive.

29.
Procedurally, it is potentially unfair for a tribunal to rely on matters not raised or treated as relevant during the hearing as determinative of an issue when they come to consider the matter after the hearing is concluded, without giving the party against whom the point is raised an opportunity to deal with it. See Hereford and Worcester County Council v Neale [1986] IRLR 168, paragraph 54, per Ralph Gibson LJ. It is quite clear to us that this point was not explored, either in evidence or in submissions during the hearing.

30.
The question then arises as to how that affects the tribunal’s decision on appeal. Mr Panesar submits that on the undisputed evidence before the tribunal that conclusion, leaving aside the question of procedural unfairness, was plainly and unarguably wrong. Mr Evan-Jones, in a burst of optimism, having eschewed the point entirely below, now submits that the tribunal’s conclusion in this respect was plainly and unarguably right.

31.
We prefer the submission of Mr Panesar on this point. In our view the tribunal’s findings expressed in paragraphs 17-18 of their reasons simply cannot stand. That is our judgment on the substance of the point.

32.
In these circumstances a further question arises. Are the findings by the tribunal in respectively, paragraph 16 and paragraphs 17-18 of their reasons inextricably linked, as Mr Panesar submits, so that in setting aside the latter finding we must perforce set aside the former and remit the whole case for rehearing; or are they alternative, or perhaps more correctly, consecutive free-standing findings, so that the second finding may be set aside, leaving the first finding (including the conclusion in paragraph 16 that on the investigation point alone the dismissal was unfair) intact, as Mr Evan-Jones submits?

33.
Here we are with Mr Evan-Jones. It seems to us that the proper order to make in this case is that the appeal is allowed in part to the extent that the tribunal’s finding of unfair dismissal stands, but for the reasons stated at paragraphs 1 to 16 of their reasons only. The findings at paragraphs 17 to 18 are set aside.

34.
That result in the appeal will have a material effect on the tribunal’s approach to remedies at the subsequent remedy hearing. Instead of determining remedies on the basis that the dismissal was unfair even on the employer’s case, it will be for the tribunal to determine what remedy is appropriate in circumstances where an inadequate investigation was carried out. It does not follow that had Mrs Anderson been seen again that the result would have been different; this may be a loss of a chance case under the so-called Polkey principle. Further, the question of contribution may arise. In that event it will be for the tribunal to determine as a matter of fact whether or not the applicant was guilty of the conduct alleged, and if so, the extent to which he has contributed to his own dismissal.

35.
In these circumstances we think it sensible for the question of remedies to be remitted to a fresh Employment Tribunal, which will approach the matter on the basis of the original tribunal’s finding of unfair dismissal as expressed in paragraphs 1 to 16 of their reasons only.

36.
To this extent the appeal is allowed.
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