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MR JUSTICE MUMMERY (PRESIDENT):   This is an addendum to the judgment of the Appeal Tribunal handed down on 24th June 1996. On page 51C of that judgment we stated that we had:

    

"... formed the provisional view that the appropriate course is to stay a final decision in this case on S.2(5) of the 1970 Act until the result of the reference in Levez case in known."

After judgment was handed down we heard submissions on this point from Counsel for the respondents and the appellants. We concluded at the end of argument that we should not act on the provisional view, which no party favoured, but should instead dismiss the appellants' appeals on all points, including the point on Section 2(5) of the 1970 Act and also the Secretary of State's cross-appeal.


These are our reasons for taking that direction. At the end of the argument we were faced with a choice of three courses of action.

(a)
Adjournment of the hearing. This was favoured by all respondents, but opposed by the appellants.

(b)
Stay of the proceedings pending the result of the reference in Levez. This was opposed by the respondents and the appellants.

(c)
A reference to the European Court of Justice under Article 117 on the Section 2(5) point and stay the proceedings in the meantime. This was supported by the appellants, but opposed by all the respondents.

(d)
Dismissal of the appellants' appeals.
THE RESPONDENTS' SUBMISSIONS

Miss C Booth QC, on behalf of the local government respondents, requested an adjournment of the hearing. She said that copies of the judgment, which runs to 51 pages in this case, and of the Levez judgment, had only been made available to Counsel on 21st June 1996 and there had not been sufficient time to enable instructions to be obtained all the local authorities concerned. They would want to consider the terms of the two judgments and take advice as to their position. In particular, they might wish to consider making an appeal against the decision in Levez to make reference to the European Court of Justice. The respondents in that case would probably not appeal the decision to refer, as they had taken no active part in the hearing of the appeal in the Appeal Tribunal. The amicus could not appeal (this was confirmed by Mr Stephen Richards who had been appointed to act as an amicus). This was case where the respondents might wish to invoke Order 59 Rule 3 of the Rules of the Supreme Court. Miss Booth referred in particular to the notes at 59/3/2. She opposed the proposal we made in the judgment that the proceedings on the Section 2(5) point should be stayed pending the reference in Levez.


Mr Paines, for the Secretary of State, supported the application for an adjournment and opposed the proposal of a stay as inappropriate. He submitted it was not open to this appeal tribunal to make a reference to the European Court of Justice in these cases. We had given reasons for the expression of a unanimous view that there was no real doubt about the compatibility of the limitation in Section 2(5) of 1970 Act with Community Law. Indeed, on behalf of his clients, he might wish to take steps to prevent the reference in Levez from proceeding and might seek to be joined in those proceedings for that very purpose.


Miss Melanie Tether for the higher education respondents also supported the application for an adjournment in order to obtain instructions and opposed a stay of the proceedings. She submitted that it was not appropriate for us to make a reference in view of the terms of the judgment in these cases. Any arguments that the appellants might wish to advance in support of a reference should be made to the Court of Appeal.


Mr Coppell for the banking sector employers made the same submissions as Miss Tether.

THE APPELLANTS' SUBMISSIONS

Miss McNeill for the private sector employees opposed the respondents' application for an adjournment and also opposed the stay. The position of her clients was that they wished to be involved in the reference to the European Court of Justice in Levez. They had no right to intervene in the Levez proceedings before the European Court of Justice. There was no bar to the Appeal Tribunal making a reference in these cases. She reminded us that there was a matter of principle involved, that these were test cases and submitted that it was expedient to make a reference in circumstances where there were now conflicting authorities at this level of decision. A separate reference was needed in these cases, because the question raised in Levez might not produce an answer which covered all the aspects of these cases. She also asked for leave to appeal.


Mr Cavanagh, for the other appellants, took the same line. He wanted a reference to the European Court of Justice of the Section 2(5) point. It was unsatisfactory for the reference to proceed on the Levez case alone. The decision in Levez was on very different facts. The case may not go all the way. The case might even be withdrawn. Mrs Levez's claim was to a small sum of money. There was no active respondent. By way of contrast between a 1/4 and a 1/2 of the test cases raised in these appeals were affected by the point. It was important that the appellants should have the opportunity to make representations on the Section 2(5) point to the European Court of Justice. That could not be done in the Levez case. The pragmatic course for this tribunal to follow was to make a reference of that question. That reference should be made now. It should not be left as a matter for consideration of the Court of Appeal on an appeal from this decision.


Having considered all these conflicting submissions, we reached the following conclusions.

(1)
There should be no adjournment. It was difficult to see how we should be any better informed at an adjournment about the most appropriate course to follow in the light of our judgment.

(2)
There should be no stay of proceedings pending the decision on the reference in Levez. This was not a course favoured by any of the parties and on reconsideration we concluded that our provisional view should not be adopted.

(3)
We should not make a reference to the European Court of Justice. The members of this tribunal had reached a unanimous decision after hearing all the arguments from all the parties and formed the view that there was no real doubt about the compatibility of Section 2(5) with the relevant provisions of Community Law.

(5)
We dismiss the appeals and also the Secretary of State's cross-appeal.

(6)
We grant leave to appeal to the Court of Appeal.


As for the question in Levez, we record in this judgment that we have directed that the appropriate form of question should be discussed and, if possible, agreed between Miss Rose, on behalf of Mrs Levez, and Mr Richards, as amicus. We do not give any direction that any of the parties to these proceedings should be involved in any way in the formulation of the question.


In the unusual circumstances which have arisen, it must be for the Court of Appeal to decide whether we have adopted the correct course, and, if not, what should be done.
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