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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal to the effect that the employee respondent was unfairly dismissed and as a consequence certain monetary awards were made.

2. The background to the matter is an alleged assault perpetrated it is said by the respondent against a fellow employee in the workplace.

3. After rehearsing the legislation, the Tribunal’s decision is as follows:-

“There is no dispute that the Applicant was dismissed for a reason which related to his conduct, namely the conclusion reached by the Respondents that he had physically assaulted a fellow employee by seizing him by the throat and threatening him, occasioning that employee considerable distress.  There was no evidence that there was any other reason for his dismissal apart from the one stated, nor any suggestion that the dismissal was capricious or arbitrary.  The question to be addressed is whether the Respondents acted reasonably in treating this as a sufficient reason for dismissing the Applicant.  In a recent decision of the Employment Appeals Tribunal, Wilson v Ethicon Ltd [2000] IRLR 4, Lord Johnston, in endorsing the views of Mr Justice Morrison in Haddon v Van den Bergh Foods Ltd [1999] IRLR 672, emphasised the need to address this issue by the tribunal having “to stand back from the decision of the employer and assess in the knowledge of what was known to him at the time, whether or not the dismissal was in the circumstances reasonable.”

In this case, the Respondents received a complaint from one of their employees that he had been assaulted by another, and they quite properly instigated an investigation, which was carried out by Ms Cahill by conducting a series of interviews with those whom she could identify as having any relevant information to contribute.  She was confronted with the difficulty that the accounts given by the complainer and the Applicant of the encounter between them, while coinciding in many important respects, differed on the vital question of whether the Applicant had physically laid hands on the complainer, and no one was available to her who had witnessed the encounter; the circumstantial evidence of the complainer’s emotional state immediately after the encounter was consistent with his version of events, but could equally have been interpreted, as was suggested by the Applicant, as evidence of the complainer’s over-sensitivity and his desire to cover this up out of embarrassment.

It appears that she felt her only recourse was to take a decision on which account to prefer based on her assessment of the credibility of the two employees.  She reached the conclusion that the Applicant was not to be believed partly because she was unable to any evidence to support his claim that there were two women employees in the adjoining area, one of whom must have witnessed the encounter; in addition, she seems to have given a good deal of weight to whether the Applicant was telling the truth when he stated that he had first heard that the incident was being treated as serious when he came to work on the Monday evening, and the related question of whether he had telephoned Mr Stewart after getting home on the Sunday evening, or vice versa.  She was persuaded of the complainer’s veracity to some degree by the initial reports which she was given of his emotional state after the encounter, and the assessment of the credibility of this by his supervisors, but more conclusively by her “test” of him at the interview on the Tuesday, in which she was supported by her colleague, Mr Butcher.

It is clearly not for us to try to decide the question of whether on the evidence available an assault took place, and the evidence provided to or obtained by Ms Cahill was not available to us; our role is to decide whether the Respondents acted reasonably in treating the evidence which was available to them as sufficient, on the basis of what we were told of that evidence.  Despite the considerable and conscientious efforts devoted to the investigation, we have come to the conclusion that they did not.

There are two particular elements of the consideration of the incident with which we find fault; the first of these was the approach which Ms Cahill adopted that she was bound to choose between the two accounts, and that if she did not proceed against the Applicant, the only alternative course of action would be to accuse the complainer of lying and take disciplinary action against him on the grounds that his false complaints were jeopardizing a fellow employee.  No consideration seems to have been given to a less severe form of disciplinary action against the Applicant on the basis of his own version of the encounter.

The second was that she combined the roles of conducting the investigation and the disciplinary hearing; this might be understandable in a case where the Respondents’ resources were limited, which was clearly not a factor here, and it could be unexceptionable where the evidence was clear and straightforward.  In this instance, however, the judgment as to the truthfulness of the Applicant had been formed by her prior to the disciplinary hearing, and it is our view that the outcome of the disciplinary hearing was substantially a foregone conclusion.

We do not find fault with the proceedings of the Appeal Committee.  Nevertheless, as it chose not to investigate the matter but simply to endorse on the basis of interview the approach adopted by Ms Cahill, it did not serve to remedy what we consider to be the essential unfairness in that approach.”

4. Mr Hogg, who appeared for the appellants, submitted that after a state of flux, the law on the general fairness of dismissal in this context had been restated authoritatively in Midland Bank plc v Madden [2000] IRLR 288 and Beedell v West Ferry Printers Ltd [2000] IRLR 650.  In essence, the situation in the context of alleged assault or of misconduct generally, required the employer to conduct a reasonable investigation into the allegations being made, to have a rational basis for the decision made by the employer against the context of that investigation and, finally, to have treated the reason established as justifying dismissal in the context of fairness.

5. In the present case it was not suggested and, indeed, it was agreed that on both sides of the bar, that an assault, if established to the satisfaction of the employers as having taken place, justifies dismissal but the issue focussed by Mr Hogg related to the findings of the Tribunal into the alleged inadequacy of the investigation particularly to be found in the passage between line 30 and 37 on page 7.  He submitted that the Tribunal had misdirected themselves by forming their own conclusion in the context of the investigation undertaken by the employer and thus substituted their own view for that of the employer which vitiated the basis of the decision.

6. There was a secondary issue challenging the part of the judgments which categorised the fact that the same person both conducted the investigation and the disciplinary hearing as being unfair.  In this context, Mr Hogg made reference to Slater v Leicestershire Health Authority [1989] IRLR 16 and Khanum v Mid-Glamorgan Area Health Authority [1978] IRLR 215 to support the proposition that this latter circumstance, namely the same person conducting both the investigation and the disciplinary hearing, was not necessarily contrary to natural justice unless actual bias or lack of good faith was established.

7. Mr Haggart, who appeared for the respondent submitted that on the basis of the Tribunal’s decision they were entitled to conclude that the reasoning supported by the employer was not adequate to support the finding of an assault having taken place and therefore this was a conclusion the Tribunal was entitled to make even if it was not very adequately expressed.  Equally, he submitted the Tribunal was entitled to treat the disciplinary hearing as a foregone conclusion for the reasons stated.

8. We have little hesitation in accepting the appellants’ position in this matter.  While a reference specifically to “the band of reasonable responses” re-focussed in the cases to which reference was made, may not be necessary to support a decision of the Employment Tribunal, it is essential that it addresses, firstly, the reasonableness of the investigation and, secondly, the rationality of the decision or conclusion reached by the employer against the background of that investigation and in so doing must not substitute its own view but merely find support, if it can, for the position adopted by the employer if the decision is to be supported.

9. In our opinion, in the present case, the critical mistake made by the Employment Tribunal is to dismiss the sufficiency of the investigation when it is perfectly apparent to us that nothing more could have been done.  A different situation clearly applies if witnesses are known to be available and are not interviewed.  In this case it is precisely the opposite.  It was said that there were eyewitnesses but the Tribunal narrate they could not be found.  It therefore seems to us manifestly open to the employer to reach a decision on the credibility of the issues before them and in this case reasons were apparently given which are rehearsed on page 7 line 10 with particular reference to the emotional state of the alleged victim.

10. In our opinion, therefore, this Tribunal fell into the error possibly by reason of accepting to their own mind the credibility of the applicant before them, of reaching a conclusion upon the evidence that they themselves would have reached and not judging the matter simply upon the basis of whether the decision was one the employer could reasonably have reached.  In our opinion this test is met, and therefore the decision of the Tribunal is fatally flawed.

11. We find nothing in the point in relation to the fact that the same person conducted both the investigation and the disciplinary hearing, in the absence of any suggestion that there was lack of good faith or bias.

12. In these circumstances and for these reasons this appeal will succeed.

13. Having said that, however, we do not feel able on the evidence before us to substitute a decision of fairness in respect of the dismissal since we are enjoined only to do that if it is the only conclusion that can be reasonably reached on the whole circumstances of the case. That is not the position in this case.

14. Furthermore, we do not consider anything would be purposefully gained by remitting the matter back to the same Tribunal, whose objectivity in the matter must now be in question.

15. In these circumstances we have no alternative but to allow this appeal and to remit the matter to a fresh Tribunal for a rehearing.
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