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LORD JOHNSTON:

1. This is an appeal at the instance of the executors of the late Gary Soutar against a refusal on the part of the Employment Tribunal to accept jurisdiction in respect of complaints of breach of contract and disability discrimination on the ground they were being brought by executors of the deceased claimant.  The respondents were, respectively, the employer of the late Mr Soutar and an insurance company, against whom it was alleged had discriminated against the late Mr Soutar, on grounds of disability.

2. The question at issue is purely one of principle.

3. The decision of the Tribunal is as follows:-

“The issues before us are simply stated, namely, whether executors can competently raise applications to Tribunals complaining of disability discrimination and breach of contract in relation to a deceased person and if so, whether the present disability discrimination claim is timeous.  If not, the further issue which arises is whether or not it would be just and equitable to allow that claim to be heard.  

We shall deal first of all with the question of competency namely whether or not a complaint brought under the 1995 Act brought by Mr Soutar’s executors survives Mr Soutar’s death.  In England and Wales, personal representatives are able to rely upon section 1(1) of the Law Reform (Miscellaneous Provisions) Act 1934 on the basis of the case of Harris to which we were referred.  We were assured that there is no equivalent statutory provision which applies in Scotland and although it seems wholly unsatisfactory that legislation which applies nationally throughout the United Kingdom, namely the discrimination statutes, including the 1995 Act, should entitle personal representatives of deceased parties to raise or continue discrimination complaints in England and Wales, there is no such right open to executors in Scotland.  We agree with the submissions of Mrs McGill and Mrs Eldridge that, to use an inelegant term, we are “creatures of statute” and that there is no power contained either in the 1995 Act or in any other piece of legislation, so far as we know, which enables us to hold that the present application is a competent one at least insofar as directed against discrimination and breach of contract.  In these circumstances, and with great regret, despite the valiant attempts by Miss Lyle on behalf of her clients, we consider that we require to dismiss the complaints of breach of contract and, disability discrimination.  In reaching that decision we have, of course, taken account of the Glasgow Tribunal case of Thomlinson to which our attention was drawn by Mrs McGill.  We noted that there, the respondents were both in liquidation and unrepresented at the hearing, and that, as a result, argument on the very issue which is before us here, was only provided by the applicant’s solicitor, and in reaching its decision in that case, the Tribunal commented “The Disability Discrimination Act 1975 (sic)…… has equal force in both England and Scotland.  In the absence of clear and cogent legal arguments to the contrary, this Tribunal is of the opinion that Mrs Rae does have the right to pursue a disability discrimination claim on behalf of her late husband.”  In the present case, we have, of course, had legal argument from both of the respondents which we have accepted.

Firstly, on this issue, we note that in relation to the claim of breach of contract, the 1994 Order provides at paragraph 9, that where proceedings have been brought by a party and that party then dies, a legal representative may be made a party to the proceedings in place of the deceased party.  However, no right is given by paragraph 9 to a legal representative to begin proceedings of new.  Accordingly, the result of our decision on both the discrimination and breach of contract claims means that the only issue left is the question of unfair dismissal to be decided against the first respondents, and as we have indicated in our decision, the application will be continued to a hearing on that matter in due course.”

4. Mr O’Carroll, Advocate, appearing for the appellants, submitted that under the common law of Scotland, with some limited exceptions, an executor was always entitled to vindicate rights vested in a deceased person at the time of his death.  One of those exceptions for some years had been in relation to claims for solatium for personal injuries caused by negligence as focussed by the House of Lords in Stewart v The London, Midland and Scottish Railway Company [1943] S.C. (H.L.19).  That particular exception had now been overturned by legislation in terms of The Damages Act 1976 and The Damages Act 1993.  He referred us to a decision of the English Court of Appeal which permitted executors to pursue claims in relation to discrimination, Harris v Lewisham and Guy’s Mental Health NHS Trust [2000] IRLR 320 and pointed out to us that that decision was based upon English legislation, namely, The Law Reform (Miscellaneous Provisions) Act 1934 which preserved causes of action of deceased persons with some limited exceptions.  This, he submitted, was necessary in England to reverse the position that pertained in the English common law but was not necessary for it to be repeated in Scotland because of the state of the Scots common law to which he had made reference.

5. In these circumstances he submitted that the Tribunal had misdirected themselves in their reasoning.

6. Mrs Eldridge, appearing for the first respondents, submitted that the position in England entirely depended upon the 1934 Act without which there would be no entitlement to the executor to proceed.  There was no equivalent position in Scotland nor was any conferred by the discrimination statutes.  The right of an executor to pursue claims for unfair dismissal was expressly conferred she submitted by section 206 of the Employment Rights Act 1996.  This was supported by Mrs McGill, for the second respondents, who in addition submitted that the only “person” who could bring the complaint in terms of section 8 of The Disability Discrimination Act was the person against whom the discrimination had been effected and not a personal representative.

7. Both respondents’ representatives accepted that the position was anomalous inasmuch that, if they were correct, the position would be different in Scotland from that of England.  Thus, the inhabitants of the former country would be at a disadvantage.

8. We will deal with the last point first inasmuch that it must be noted that the border between England and Scotland is of no relevance to the jurisdiction of Employment Tribunals which is a national one.  There is no territorial requirement in respect of jurisdiction and accordingly this claim could have been brought anywhere in England before a competent Tribunal, achieving, according to the respondents’ argument, the opposite answer to that arrived at by the Tribunal in this case, a position which is highly unsatisfactory and should not be achieved if it can be avoided.

9. We are entirely satisfied that the common law of Scotland, for centuries, has admitted the right of an executor to pursue claims on behalf of the deceased with some exceptions.  The question is whether the discrimination statutes provides one of those exceptions and we therefore require to search the statute to discover whether that is the case.  Perhaps the shoe pinches tightest with regard to the use of the word “person” in section 8 such as was referred to by Stuart-Smith LJ in paragraph 20 of Harris but we consider the overriding consideration is that an executor is deemed to be the person whom he represents, i.e., the deceased, and thus the claim being brought by the executor is effectively being brought by the person in question.

10. On any other view of the matter, we do not consider that the Act of 1934 is of any relevance to this issue it being necessary to remove an obstacle existing in the common law of England which obstacle did not exist in the common law of Scotland.  It is thus highly significant that the 1934 Act was not translated into the Scottish jurisdiction, the reason being that it was unnecessary.

11. For these reasons we can find no reason or provision in the statute which precludes an executor from bringing a claim for disability discrimination; a fortiori he is entitled to bring a claim for breach of contract.

12. In these circumstances this appeal will be allowed.  The decision of the Tribunal with regard to the disability claim and the breach of contract claim will be quashed and an order will be issued on each aspect of the matter authorising the executors to proceed in respect of both claims as well as that for unfair dismissal.
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