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LORD JOHNSTON:

1. In his original grounds of appeal, the appellant raised a number of issues in respect of the decision of the Employment Tribunal in relation to his application both for unfair dismissal and discrimination in terms of the Disability Discrimination Act 1995.  Before us, the issues were limited to a question as to whether or not the Employment Tribunal had failed to consider properly the application of section 6 of the Disability Discrimination Act to the circumstances surrounding the general employment conditions of the appellant after his disability which was multiple sclerosis had been diagnosed which in turn might have a bearing on the defence of justification which had been made out and, secondly, whether the 50% deduction made the Tribunal from its award in relation to unfair dismissal, was legitimate.

2. The background to the matter is that the respondent company, who provide services for the oil industry, got into economic difficulties and embarked upon a redundancy programme.  Some time prior to that, the appellant, who had worked for them for a number of years, was diagnosed as suffering from multiple sclerosis.  The employer did respondent to this condition in certain ways, as the Tribunal sets out on page 10 of its decision as follows:-

“Central to our consideration of whether the respondents could reasonably have taken any such steps were the circumstances in which they found themselves at the material time.  As a direct consequence of the downturn in the oil industry they had experienced a very significant reduction in their business which had necessitated them making a number of their employees redundant.  We accepted their evidence that when Mr Dixon was selected it was a critical time for their business.  The business was in a parlous state and there was a need to retain a flexible workforce and, in particular, welders who could fulfill the contracts which they had been able to retain, without running the risk of failing to meet contractual time limits thereby exposing the company to claims for liquidate damages which would threaten the very existence of the business.  For some time the respondents had been able to accommodate Mr Dixon by allowing his state of health to dictate when he would or would not work.  They allowed him to work less hours each week, allocating such duties to him as he was able to fulfill and recognising that due to the nature of his illness, some days he would be able to do more work than others but as time went on and there was no improvement in their business, the demands of the business, the competition which they faced, the contractual time limits with which they had to comply , and the lack of work, meant that they could no longer be as accommodating as they had been.  So far as Section 6(3) is concerned, they did not have any vacancies, some of the examples, such as making adjustments to the premises were not to the point, and in so far as the examples given were relevant, because of the demands of their business, the respondents were simply not in a position to take these sort of steps.”

3. Mr Napier, appearing for the appellant, submitted that the Tribunal had taken an over- narrow view of the circumstances it was required to consider in relation to the effect of the admitted disability of the appellant, by restricting their consideration only to the circumstances surrounding the actual selection for redundancy and had not considered on a broader basis whether steps should have been taken by the employer under section 6 to accommodate him during the normal currency of the employment with regard to his disability, prior to the redundancy problem arising.  Since, it was submitted, the ultimate defence of justification was made out without consideration of these matters, the matter would have to be reconsidered by the Tribunal against such findings that they might make as to what reasonable adjustment should have been made on behalf of the employee after his disability was diagnosed.

4. Mr Rose, appearing for the employer, first took the point that it was not open at this stage of the process, or indeed, before the Employment Tribunal in submission, for the appellant to argue that the period of general employment subsequent to the redundancy process selection procedures being started was relevant, since the point had not been taken in the IT1.  Equally, the suggestion that he should have been offered a lower paid job, came too late for the same reason.  However, Mr Rose went on to submit that the passage we have quoted, in any event, made it clear that the Tribunal had considered the steps taken by the employer and, if reference was made, particularly, to the enumerated parts of section 6 upon which the appellant apparently had relied, namely, section 6(3), (b), (d), (f) and (j), all were to some extent accommodated in fact but, more importantly, none of them impacted to any material extent on the basic reason for justification, namely, the need for the employer to have flexibility amongst its welders which require them to be able-bodied.  In simple terms, Mr Rose therefore submitted, that the Tribunal had in fact, albeit by indirect route, considered the very matters that Mr Napier now wanted to be considered again or afresh and had, furthermore, indicated that they did not impact on the ultimate justification defence based on flexibility and general economic conditions.

5. With this latter proposition we agree.  At first sight, the argument of Mr Napier seemed attractive but it is apparent to us that in the substance of this case, on the question of disability discrimination, adjustments were made to the working environment by the employer in the context of the diagnosis of the disability and, in any event, there were no further adjustments, as the Tribunal conclude, that could reasonably have been taken by them upon the evidence, that would have impacted on the basic justifying reason for dismissal.

6. Mr Napier accepted that the highest he could expect from this Tribunal was a remit back to the original Tribunal to reconsider or consider afresh the question of reasonable adjustments.  For the reasons we have given we are not prepared to do that.  This ground of appeal therefore fails.

7. The remaining ground of appeal that was taken, refers to the 50% reduction and in this respect the Tribunal deals with the matter on page 12 of their decision as follows:-

“We did not find this an easy matter to resolve having regard to the severe difficulties which the respondents were experiencing at the material time, the demands upon them to retain a workforce to meet their ongoing contractual obligations and our decision in relation to the complaint under the 1995 Act that there were no reasonable adjustments which the respondents could make in the circumstances.  That said, however, the respondents’ redundancy procedures were fundamentally flawed and we put little credence in the marks in the assessment forms (R5).  Although no marks were apparently awarded for attendance, it seemed to us that Mr Dixon’s relatively poor attendance record impacted on the marks which he was awarded for more than one of the other criterion and we suspected that the intention at the outset was the result which was achieved:  that Mr Dixon and Mr Smith would be given the lowest marks and selected for redundancy.  Moreover, Mr Nolan was given little guidance as to how the forms should be completed.  Although he had not carried out such an exercise before, he was effectively left to his own devices.  We were of the view, therefore, that this was no more than a paper exercise designed to validate the respondents’ decision to select Mr Dixon and Mr Smith. Notwithstanding his illness, Mr Dixon had many years of experience and he was extremely well qualified.  We took a broad view of this matter and decided, that if the respondents had followed a fair procedure there was a 50% chance that Mr Dixon would still have been selected for redundancy and dismissed.  Accordingly, the compensatory award falls to be reduced by that percentage leaving an award of £9,680.”

8. It has to be noted at once, that this part of the Tribunal’s decision is predicated upon a consideration of the case of Polkey v A E Dayton Services Ltd [1987] IRLR 503 which continues to support a heresy, relating to general considerations of fairness under section 98 of the Employment Rights Act 1996 and, in particular, section 98(4), by making an, in our view, erroneous distinction between substantive unfairness and procedural unfairness.  Both are part of the general single question to be determined by the phraseology of section 98(4).

9. In these circumstances we consider that this Tribunal have misdirected themselves by entering into the question of a Polkey deduction at all.  The matter becomes clearer when we refer to the part of the passage we have quoted where it is clear that the Tribunal have regarded the whole selection process as a sham and thus, effectively, charge the employer with bad faith, in the legal sense.

10. With that finding in mind, it seems to us that the section 98(4), with particular reference to equity and the substantial merits of the case, would justify no deduction at all for an award in respect of unfair dismissal, once such had been established.  Mr Rose submitted that at least logically, the deduction should be 100% since the redundancy was inevitable but we do not think that is the proper approach having regard to the breadth of the exercise contemplated by section 98(4).  If the Tribunal, as a matter of fact, have held that the exercise was a sham, then that constitutes, in our opinion, unfair dismissal.

11. In these circumstances this ground of appeal succeeds.  Accordingly, the finding of a 50% reduction will be quashed and the matter remitted back to the Employment Tribunal to reconsider compensation without making any percentage deduction.
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