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LORD JOHNSTON:

1. This is an appeal at the instance of one of two applicants to the Employment Tribunal against a finding of that Tribunal that he had not been unfairly dismissed.  The other applicant succeeded in his application for unfair dismissal but there was no cross-appeal by the employer respondent.
2. The background to the matter has some unusual features.

3. The respondents are a national organisation employing a considerable number of fitters to carry out their specialist work in relation to the fitting and replacement of car windscreens and windows.  This involves a considerable amount of on-location work.  In 1997, the company decided to rationalise the way it paid its employees and introduced an annualised hours scheme to apply on a yearly basis involving a calculation to be made in the case of each employee.  The approach involved was severely criticised by the Tribunal to the point of describing it as deceitful but is merely a matter of background to the present dispute.  Suffice it to say, that an annual quantity of hours was calculated in relation to both employees concerned in the present case.  However, in the second part of 1997, the company also determined to make certain further variations with regard to working hours in relation to night call-out and what was called a Customer Flex Scheme.  The net result of this was that in addition to actual working hours, they required their employees to be on call at home by means of a mobile phone for a further specified number of hours after a particular shift was finished.
4. The Tribunal record that there was considerable dissatisfaction amongst the employees, not least in relation to the way the scheme was working with regard to the new variations and to this end, the present appellant submitted a grievance letter at the beginning of December 1997. It is a matter of agreement or concession that he received no reply to that complaint by the time his employment terminated on 24 December 1997.  That termination came about in the following circumstances:- 

“On 24 December, Mr Kemp spoke to him at the Bothwell Bridge.  Mr Caldwell was present.  Mr Kemp asked him if he would cover a shift on 2 January 1998.  This was not a shift for which he had been rostered.  Mr Kemp explained that the fitter who was down to do it was off ill.  As it so happened this fitter was Mr Leitch, but this is not material.  Mr McKeen was prepared to do as requested if he was not required to take home at the end of the shift the phone for possible emergency call out.  Mr Kemp however told him that this was part of the particular shift.  The applicant refused, having in mind that it was this particular type of shift to which he had made his objections clear.  Mr Kemp and Mr Caldwell repeated that he would have to do it.  The applicant for his part, repeated his refusal and walked out.  It is a matter of agreement that by doing so he ended his employment.”

5. Against that background, the Tribunal’s decision in relation to the present appellant is as follows:-
“Mr McKeen would now seek to argue that he was entitled to regard himself as being victimised by being required to work a shift of the very kind to which he had objected in his grievance letter.  But there is no evidence of victimisation.  At worst for the respondents, what is shown is an attempt by his manager at the continued implementation of the existing system to which Mr McKeen objected.  But we do not think this is sufficient for him.  He did not like the system, because latterly at any rate, he had found himself being required to work longer hours, including the emergency call-out and customer flex procedure, than he had bargained for.  But plainly, he was not regarding the nature of the working hours called for as being a matter for resignation.  Similarly, while he was aware that he had not had the reply to his grievance letter to which he was entitled, he did not regard this as being a reason for resignation.  What on his own evidence was his reason for leaving was being called upon to work this particular shift with its particular hours.  We do not think that this was in itself conduct on the respondents’ part which entitled him to take this step.  Nor having regard to the nature of the existing complaints, do we think it can simply be regarded as being the final piece of conduct in a continuing course.

What is finally fatal to the applicant’s case is his evidence of his belief that at the new year, that is to say only a week in the future, the whole working hour system was to be reviewed with the backlog of hours which he “owed”, the respondents to be wiped out then.  An applicant in Mr McKeen’s position to succeed, he would require to show not only the materiality of the breach of contract, but that it was reasonable to infer that the term which had been breached was one which the respondents did not propose to observe in future.  His evidence was to the other effect.”

6. It should be noted, therefore, that this particular appellant was treated by the employers as having resigned and the issue before the Employment Tribunal was whether he did so in the circumstances which amounted to constructive dismissal, by reason of a breach of contract by the employer.  In the case of the other applicant, he also declined to accept the new variations with regards, particularly, to night working and in due course, some three months later was dismissed.  That dismissal, the Tribunal have held was unfair for the reasons they give and since there was no cross-appeal, we make no further comment thereanent, other than to reflect the slightly unusual situation whereby two employees maintaining effectively the same stance have been held to have been treated differently in law as far as the employer was concerned, although this is understandable if an issue of resignation is compared with an issue of dismissal.
7. Mr Grant-Hutchison, who appeared for the appellant, argued that the circumstances surrounding the appellant’s resignation as regards the conduct of the employer were cumulatively sufficient to amount to material breach of contract on their part which induced the resignation and thus created constructive dismissal.  He relied upon the well known cases of Western Excavating (ECC) Ltd v Sharp [1978] ICR 221 and Pedersen v Camden London Borough Council [1981] ICR 674.  The matter was compounded by the failure on the part of the employer to deal with the grievance submitted by the appellant, (W A Goold (Pearmak) Ltd v MacConnell and Anor [1995] IRLR 516).  It was legitimate to look at the matter historically, (Lewis v Motorworld Garages Ltd [1986] ICR 157) and (The Post Office v Strange [1981] IRLR 515).  He went further by submitting that in any event irrespective of whether or not the employers’ conduct amounted to the breach of an express term of an employee’s contract, if the conduct of the employer could be regarded as so unreasonable as to go to the root of the contract and, thus, by inference repudiating it, the employee was entitled to resign (Malik & Anor v Bank of Credit and Commerce International SA [1997] IRLR 462, Brown v Merchant Ferries Ltd [1998] IRLR 682).  The Tribunal, he submitted, had misdirected themselves by not treating or regarding the conduct of the employer with regard to the variation in working hours and the refusal to deal with the grievance procedure properly, as sufficiently fundamental to enable the employee to regard his contract as repudiated by that conduct.  This was an error of law which this Tribunal could address, not least because the Tribunal had misdirected themselves.  On the question of whether or not the proposed direction to work the particular shift was to be regarded as a one-off situation, that was immaterial.
8. Miss Cowen, who appeared for the respondents, submitted that for there to be constructive dismissal based on conduct by the employer, there must be an express breach of the terms and conditions of the contract of employment by the employer, which had not happened in the present case by reason of the provision in the contract which entitled the employer to vary hours, (Spafax Ltd v Harrison and Anor [1980] IRLR 442).  In any event, even if there had been a breach of contract, it was for the Tribunal of first instance to measure its materiality which was a question of fact, not to be interfered with at this stage of the process by this Tribunal (Pedersen) supra.  She also referred to the attitude this Tribunal should adopt where the Employment Tribunal had plainly applied its mind to complicated questions of fact, even if it had not determined every issue that it had before it, (Bastick v James Lane (Turf Accountants) Ltd [1979] ICR 778).  In this context it has, however, to be noted that this Tribunal has treated the issue as one of mixed fact in law (McNeill v Messrs Charles Crimin (Electrical Contractors) Ltd [1984] IRLR 179).
9. It has to be stated at once that the essential part of the Tribunal’s decision, which we have quoted, is not easy to follow as regards its terms but with some hesitation we have come to the view that the Tribunal was directing itself to the correct question, namely, had there been a breach of contract on the part of the employer which was sufficiently material to warrant resignation and had to determine that even if there was a breach of contract which was plainly the case in relation to the grievance procedure, the test of materiality was not met.

10. Whether this question that is to say, materiality, and there is an admitted proven breach of confidentiality is properly to be regarded as a mixed question of fact and law or merely a question of fact, what is to our mind undeniable is ultimately the privilege and obligation on the part of the Tribunal of first instance to determine it and this Tribunal will only interfere if it is plain that it has misdirected itself in law.  It is not for this Tribunal to substitute its own view as to the weight that should be attached to such a breach of contract by the employer, if it is established, in order to determine whether it was sufficiently material to justify resignation on the basis of constructive dismissal.  It is very important to bear in mind that the Tribunal hearing the evidence is able form impressions which may well influence their judgment quite legitimately.  It is particularly important in the present case with regard to the view that the Tribunal took as to the extent that the appellant was concerned by the failure on the part of the employer to respond to his grievance letter.  They specifically consider that he did not regard it as sufficiently serious, at least at the time, that he should make it a resignation issue.
11. In the final analysis therefore, we have come to the view with some hesitation, that the Tribunal reached the conclusion it was entitled to make upon the evidence before it and we therefore cannot interfere with it, even if as a result of this somewhat anomalous position as between the two applicants.  Given the reasons advanced, supporting the unfairness of the eventual dismissal of the other applicant, we can only assume that if the present appellant had not resigned but maintained his stance and subsequently been dismissed, he would have been in the same position as the other applicant.  The Tribunal have plainly decided he pre-empted that position prematurely and upon that basis a distinction can be drawn between the two cases.

12. It has to be noted that we have not determined whether or not the imposed variation as regards, particularly, night-time working, was, or was not, a breach of contract.  For present purposes, we assume that issue in favour of the appellant but decide the matter in favour of the respondents for the reasons we have given.
13. In these circumstances the appeal will be refused.
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