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JUDGE H WILSON:
This has been the final hearing on the one matter upon which, at the preliminary hearing, this Tribunal, differently constituted, ordered that there should be full argument.  That point was the second ground set out in the Notice of Appeal:-

“To the extent that the Tribunal relied on its own general knowledge of temporary employment opportunities during the relevant period and in making a percentage reduction for failure to mitigate[see para 11] the Tribunal erred in law, misdirecting itself on the proper approach to the assessment of compensation in respect of past loss – see Gardiner-Hill v Roland Berger Technics Ltd [1982] IRLR 498.”

1
In her submissions amplifying her skeleton argument before us today, Miss Robertson who has represented the Appellant, has submitted that it is quite plain from the judgment in the Gardiner Hill case that it is a duty on the Respondent to produce evidence of failure to mitigate.  She has referred us also to Stuart v Ministry of Defence [1996] ICR at page 554, in particular, page 555 B where the matter is stated quite plainly:

“That the burden of proving a failure by the applicants to mitigate loss of earnings was on the [Respondent] and it is for the [Respondent] to provide the tribunal with evidence on which to base a finding of a failure to mitigate or a quantification of any consequent reduction in the value of the claim, and not for the industrial tribunal to remedy gaps in the evidence on the basis of its own knowledge and experience.”

Elsewhere in that judgment, at page 562 G, the matter is put in this way:-

“If a tribunal is to be invited to consider whether or not there has been a failure to mitigate or, if there has been such a failure, the quantification of any reduction in the value of the claim, it must be provided with the evidence with which to perform its task, either arising from cross-examination or from evidence called by the [Respondent]. …”

2
Insofar as evidence is available in a case as a result of questions asked of the Applicant, it seems to us that it is bound to be tainted by the application of local knowledge if the questioning is by members of the Tribunal.  The evidence is not the question but the answer.  The answer is based on the local knowledge of the Tribunal members who asked the questions.  Therefore, it seems that the more potent requirement is for evidence from independent sources to be put forward, newspaper cuttings of job availabilities at the current time, lists from Job Centre offices of what opportunities they had on their books at the relevant time and so on.  It is quite plain from the authorities that the duty of providing that evidence is on the Respondent who is saying that insufficient effort has been made by the Applicant.

3
Miss Robertson put it in this way.  She said that there was nothing for the expertise of the Tribunal as an industrial jury to work on because in this case what was involved was temporary ad-hoc work dependent on various childcare arrangements which might be made.  There was no evidence of quantum or with regard to the dates.  She invites this Tribunal to find for the Applicant and to decide that we have sufficient information to substitute our own decision because what is in issue is the amount by which the loss of earnings was reduced for what the Employment Tribunal found had been a failure to mitigate loss.  That is quantified at page 6 of their remedies decision in the sum of £978.75.  That is what the Appellant today claims.

4
Mr Bright, who has conducted the case for the Company, says that the period in question was between 5 May 1998 and 16 August 1998, but that the remedies hearing, when evidence should have been produced, was not until February 1999 so that in that sense the period in question was already history.  In any case, he says that the Company relied on the offer of work which was set out and referred to in paragraph 6.1 of the decision.  He reminded us that the Applicant had been offered what he called “suitable work” by the Respondent.  This was to do data processing work by arrangement with the Company for which Mr Bright’s wife worked.  He claimed that that was suitable work which was never accepted by the Applicant and he said that that was really what was relied on by the Company before the Employment Tribunal.  Unfortunately, the Tribunal did not consider that that was in fact suitable work because at the conclusion of paragraph 11 it is stated:-

“The Tribunal does not consider there should be any reduction for failure by the Applicant to consider the offer of alternative work by the Respondent.”

It must follow therefore that they did not take the view urged upon them by the Respondent that that was suitable work.

5
Having regard to the authorities and to the submissions that have been made to us today, it can almost be said that it is common ground that the Company did not provide evidence of alternative work which was available and which was not pursued by the Applicant.  It is quite plain from the decision that what was relied upon were the answers given to questions the Tribunal put, which must have been based on their own local knowledge.  It is equally plain that that was an error in law and accordingly, there should have been no reduction of the amount that was awarded in respect of loss of earnings.  

6
This does seem to us to be one of those cases where, in the interests of there being a conclusion to litigation and in the interests of costs to all, we should substitute our own decision.  We have all the information that is necessary because it is one simple figure.

7
Accordingly, we find that the amount awarded by the Tribunal for loss of earnings should not have contained a deduction for failure to mitigate loss and should therefore have been for £1,957.50 instead of £978.75.
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