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JUDGE A WILKIE QC:


1
This is an appeal by Stuart Barber against an interlocutory order made by the Regional Chairman of London (North) Tribunals, Mrs Mason, on 28 March 2000.  The orders which she made were reduced into written form in the form of a letter dated 29 March to the parties.  The orders the subject of appeal are sub-paragraphs 6 and 7 in that letter.

2
Paragraph 6 was in respect of the Applicant’s request for further particulars of the Notice of Appearance.  That application was refused on the grounds that the Chairman considered that the Respondents’ case is sufficiently well pleaded for the Applicant to understand its case.  

3
The decision recorded in paragraph 7 of that letter was in respect of documents.  Sub-paragraph (3) records:

“(3)  The Applicant’s further requests for documents were refused because the Chairman considered that the documents requested were not relevant or necessary to dispose of the issues between the parties.”

4
At the hearing of the appeal Mr Barber represented himself and the two Respondents were represented by their Solicitor, Mr Cavalier.  We are indebted to each of them for the clarity and the quality of their written and oral arguments and the legal research which went into them.

5
The first and main issue which we had to consider was the contention made by Mr Barber that, whilst the Tribunal chairman acted within the powers of her discretion, the review of such discretion by the appellate court should be unfettered.  He sought to support that argument by reference to the case of The British Library v (1) Palyza and (2) Mukherjee.  [1984] IRLR 306.  In that case the judgment of the Employment Appeal Tribunal, Nolan J (as he then was) presiding, contained a relevant passage in paragraph 4.  There had been reference to the EAT decision in British Railways Board v Nagarajan [1979] IRLR 45.  In that decision the EAT had appeared to contemplate that the decision of the Tribunal would be open to review by the appellate court.  The citation from Palyza then reads as follows:

“… This passage from his judgment was expressly approved by Lord Edmund-Davies in the Nassé case and appears also to have been approved by Lord Fraser and Lord Scarman.  We would add, for our part, that the decision is of a kind which appears to us to lend itself to review without difficulty.  At any rate this will be so in a case such as the present, where it has been given before the commencement of the substantive proceedings and thus at a time when there is no question of the Industrial Tribunal’s attitude towards it having been influenced by any evidence which they have heard.  Further, the decision is of such importance as to make it highly desirable that its review by the appellate court should be unfettered.”

The decision the subject of appeal in that case was a decision in respect of discovery where the documents sought to be discovered were confidential.  On the face of it this case was authority on the basis of which Mr Barber could argue that we, at the appellate level, were free to reopen the issues of discovery and the request for further particulars as if we were taking the decision afresh.

6
Mr Cavalier, however, argued that this decision was no longer of any binding or persuasive authority.  He cited the decision of the EAT in Medallion Holidays Ltd v Birch [1985] ICR 578.  In that case the EAT cited the decision of the EAT in Bastick v James Lane (Turf Accountants) Ltd [1979] ICR 778, 782, which states:

“Now we think that when we, in this appellate tribunal, approach a consideration of the validity of a decision by an industrial tribunal, or by the appropriate officer of an industrial tribunal, upon a matter of discretion, we must look for two things, the discovery of either of which would be sufficient to entitle us to overturn the exercise of that discretion.  Either we must find, in order so to do, that the tribunal, or its chairman, has taken some matter which it was improper to take into account or has failed to take into account some matter which it was necessary to take into account in order that the discretion might be properly exercised; or, alternatively if we do not find that, that the decision which was made by the tribunal, or its chairman, in the exercise of its discretion was so far beyond what any reasonable tribunal or chairman could have decided that we are entitled to reject it as perverse.”

7
In Medallion Holidays the passage we have cited in The British Library v Palyza was also quoted.  The EAT at page 583 H to 584 B stated as follows:

“We do not interpret that passage [in British Library] as having been intended to cut down to the least extent the principle we quoted from Bastick’s case … regarding interference with the directions of industrial tribunals or their chairmen on interlocutory matters such as striking-out, adjournment or discovery. … If (contrary to the firm belief of us all, including the member who is also a party to that decision) the effect of the passage quoted was to claim some innate jurisdiction in the appeal tribunal to interfere by way of review with a chairman’s direction on discovery … regardless of whether or not the directions in question were found to have been erroneous in law, then we would feel bound with the utmost respect to disagree.  The discretion of a tribunal or its chairman in regard to discovery or striking-out, or indeed in regard to the exercise of any other discretionary power, can be challenged solely upon the basis that it has been erroneously exercised in law upon the principle summarised in Bastick’s case – and unless it is successfully so challenged it can never be superseded by any alternative order imposed on appeal.”

8
Mr Cavalier also cited the case of Adams and Raynor v West Sussex County Council [1990] IRLR 215.  That decision of the EAT considered that it was called upon to decide between the two seemingly irreconcilable decisions of the EAT, namely The British Library and Medallion Holidays cases.  In that case the EAT stated that it preferred the view expressed in Medallion Holidays.  In support of that it noted that the case of Medallion Holidays had been approved by the Court of Appeal in Ashmore v British Coal Corporation. [1990] IRLR 283.  In the following passage, in paragraph 11, the Court stated:

“Whether or not an application should be struck out on this ground [that it was frivolous and vexatious or an abuse of the process] is a matter for the discretion of the tribunal, which can only be challenged on the basis that the tribunal has misdirected itself in law or reached a decision to which no reasonable tribunal could come.”

In so concluding it was citing with approval Medallion Holidays.  Finally, Mr Cavalier cited the Court of Appeal decision in Noorani v Merseyside TEC Ltd [1999] IRLR 185 (CA).  That was a case concerned with a decision in respect of Witness Orders.  The judgment of the Court of Appeal was delivered by Henry LJ.  At paragraph 32 in the report he states as follows:

“I am satisfied, contrary to what the Employment Appeal Tribunal found, the EAT were here exercising the classic discretion of the trial judge in the issue of witness summonses and in like matters.  Such examples of such a discretion lie not only in the issue of witness summonses but whether to grant an adjournment or whether to order the trial of a preliminary issue etc.  These decisions are entrusted to the discretion of the court at first instance.  Appellate courts must recognise that in such decisions different courts may disagree without either being wrong, far less having made a mistake in law.  Such decisions are, essentially, challengeable only at what may loosely may be called Wednesbury grounds, when the court at first instance exercised the discretion under a mistake of law, or disregard of principle, or under a misapprehension as to the facts, where they took into account irrelevant matters or failed to take into account relevant matters, or where the conclusion reached was ‘outside the generous ambit within which a reasonable disagreement is possible’.”

9
In our judgment, therefore, we are thoroughly persuaded by Mr Cavalier’s review of the relevant authorities that we do not have a free hand to review the decision of the Chairman in respect of either of these matters.  We are constrained only to interfere on the grounds set out in, respectively, Bastick and Noorani.  

10
As to the principles upon which the question of discovery, particularly in discrimination cases, is concerned.  There was no disagreement as to the principles to be applied.  The test is if the Tribunal is satisfied that it is necessary to order certain documents to be disclosed and inspected in order fairly to dispose of the proceedings then the law requires that such an order may be made.  (Nassé v Science Research Council [1979] IRLR 465 (HL)).  In that case their Lordships concluded at paragraph 25 that:

“This right is of particular importance in cases of alleged discrimination … for it is the employer alone who will ordinarily be in possession of the documents likely to throw light upon the question as to whether or not the employer has unlawfully discriminated against the complainant.  … The only way of testing the accuracy of the employer’s answers may often be by comparing them with the reports and records in their possession.”  

11
Mr Barber in support of this general approach cited the recent decision of this Tribunal in the case of Sivanandan v London Borough of Enfield and, in particular, paragraph 8:

“The law recognises that parties who are making a complaint of discrimination may find it difficult to obtain direct evidence in support of their claim, and there is a statutory mechanism which entitles them to serve a questionnaire so as to find out in advance of their claim, facts and matters on which they may rely in due course, in support of their claim.  That is a different position from that which obtains in normal litigation, where a party must make out a credible case before the discovery process is undertaken.  It seems to us to be consistent with that approach to the evidential difficulties in discrimination cases, that tribunals should be prepared to be generous in the orders for discovery which they make in cases such as these.”

12
It follows from the above that it is not for us to re-visit the specific decisions made by the Chairman of Tribunals in order to second-guess her conclusions.  Having anxiously perused the decisions which she made and the objections taken to them, we are perfectly satisfied that her approach, as evidenced by the decision letter, was correct in law.  We are also satisfied that the specific decisions which she made were such as a reasonable Tribunal directing itself properly as to law, having regard to all relevant matters and disregarding all irrelevant matters could have made.  It therefore follows that, applying the approach which we have culled, with the assistance of Mr Barber and Mr Cavalier, from the various authorities, this appeal must be dismissed.
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