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JUDGE PETER CLARK:
This case raises a question as to the amount of maternity pay to which the appellant, Mrs Alabaster, was entitled at law during her maternity leave from her former employer, the first respondent, Woolwich PLC (formerly the Woolwich Building Society) [‘Woolwich’].

Statutory Maternity Pay [‘SMP’]
1.
We begin with the statutory regime under domestic law.

2.
It is common ground that the appellant complied with the statutory requirements for maternity leave under Part VIII of the Employment Rights Act 1996 [‘ERA’]. We are concerned with the calculation of her maternity pay during maternity leave. It will be observed that her statutory rights were enhanced under the terms of her contract of employment when we turn to the particular facts of this case.

3.
The domestic provisions on SMP are to be found in Part XII of the Social Security Contributions and Benefits Act 1992 [‘the 1992 Act’] and the Statutory Maternity Pay (General) Regulations 1986, as amended [‘the Regulations’].

4.
S.166(1) of the 1992 Act prescribed two rates of SMP, the higher and lower rates. S.166(2) prescribes that the higher rate is a weekly rate equivalent to 90% of a woman’s normal weekly earnings for a period of eight weeks immediately preceding the fourteenth week before the EWC (expected week of confinement) or the lower rate, whichever is the higher. S.171(4) provides that a woman’s normal weekly earnings shall be taken to be the average weekly earnings which in the relevant period have been paid to her.

5.
Regulation 21 of the Regulations lays down how normal weekly earnings are to be calculated.

6.
Regulation 21(3) provides for the relevant period for the purposes of s.171(4) as being the period between:

(a)
the last normal pay day to fall before the appropriate date, being the first day of the fourteenth week before the expected week of confinement, or the first day in the week in which the woman is confined, whichever is the earlier (Regulation 21(2)) and

(b)
the last normal payday to fall at least eight weeks earlier than the normal payday mentioned in sub-paragraph (a)


including the normal payday mentioned in subparagraph (a) but excluding that first mentioned in subparagraph (b).

7.
The maternity pay period is of a duration not exceeding 18 weeks (s.165(1) and Regulation 2(2)) and where a woman is entitled to higher rate SMP, she is statutorily entitled to higher rate for six weeks and to lower rate for 12 weeks (s.166(1) and (4)).

8.
On 13th February 1996 the European Court of Justice delivered  judgment in Gillespie v Northern and Social Services Board [1996] ICR 498. The questions referred to the Court by the Northern Ireland Court of Appeal (NICA) in that case were first, whether Community law precluded payment during her maternity leave of less than the full pay which she would have received if she had been working normally? The Court answered that question in the negative. Thus the provision in domestic legislation for payment of 90% of her wages (the higher rate), followed by the lower rate, does not offend Community law. Such payment was not set so low as to jeopardise the purposes of maternity leave.

9.
The second question, and the Court’s answer, may be taken from paragraphs 21-22 of the ECJ’s judgment (514A-C):

“21
As to the question whether a woman on maternity leave should receive a pay rise awarded before or during that period the answer must be “Yes”.

22.
The benefit paid during maternity leave is equivalent to a weekly payment calculated on the basis of the average pay received by the worker at the time when she was actually working and which was paid to her week by week, just like any other worker. The principle of non-discrimination therefore requires that a woman who is still linked to her employer by a contract of employment or by an employment relationship during maternity leave must, like any other worker, benefit from any pay rise, even if backdated, which is awarded between the beginning of the period covered by reference pay and the end of maternity leave. To deny such an increase to a woman on maternity leave would discriminate against her purely in her capacity as a worker since, had she not been pregnant, she would have received the pay rise.”

10.
Following that judgment and with a view to implementing paragraphs 21-22 of the ECJ judgment into domestic law, Regulation 21 of the Regulations was amended by the insertion of Regulation 21(7) by Regulation 2 of S.I. 1996/1335 with effect from 12th June 1996.

11.
Regulation 21(7) provides:

“(7)
In any case where a woman receives a back-dated pay increase which includes a sum in respect of a relevant period, normal weekly earnings shall be calculated as if such a sum was paid in that relevant period even though received after that period.”

The Facts
12.
These were largely agreed.

13.
The appellant commenced her employment with Woolwich on 7th December 1987. She became pregnant in May 1995. The EWC was the week commencing 11th February 1996. The relevant period for the purposes of Regulation 21(3) was eight weeks prior to 29th October 1995. During the relevant period her annual salary was £9,844 plus £1,775 London weighting, a total of £11,619 per annum. Accordingly her average weekly earnings during the relevant period were £223.44; 90% of average weekly earnings was £201.10 per week.

14.
With effect from 1st December 1995 her basic salary was increased to £11,026 per annum. London weighting remained the same. Thus, from that date her total annual salary was £12,801.

15.
She remained at work during December 1995, enjoying the benefit of that salary increase.

16.
She started maternity leave on 8th January 1996. Under the terms of her contract of employment she was entitled to enhanced maternity payments. Instead of receiving the higher rate for six weeks, as was her statutory entitlement, higher rate was paid for the first 10 weeks of maternity leave. For those 10 weeks she received earnings-related pay of £201.10 per week. Thereafter, for the remaining eight weeks she received the lower rate, being a flat rate of £52.50 for the first three weeks (the 1995/96 rate) and £54.55 per week the (the 1996/97 rate) for the last five weeks.

17.
Her baby was born on 2nd February 1996. 

18.
She was entitled to return to work on 23rd August 1996 (29 weeks after the beginning of the actual week of confinement). She chose not to do so and her employment terminated on that date.

19.
Had the benefit of the December 1995 pay increase been added to her higher rate maternity pay she would, for the first 10 weeks of her maternity leave, have received £221.55 per week instead of £201.10 per week. That represents a total difference of £204.53 over that 10-week period.

The Complaint
20.
The appellant commenced these proceedings by an Originating Application presented to the Ashford Employment Tribunal on 21st January 1997. She has throughout been supported by the Equal Opportunities Commission. The particulars of her complaint were prepared with the assistance and advice of the EOC’s solicitor, Camilla Palmer, who appears with Mrs Laura Cox QC on behalf of the appellant before us.

21.
At that stage she made two claims against Woolwich:


A:
for non-inclusion of the salary increase in her SMP


B:
non-payment of monthly Profit-related Payments. That claim has been settled.

22.
Her case on claim A was that Regulation 21(7) of the Regulations did not fully implement the ECJ decision in Gillespie and that she had been discriminated against contrary to the Equal Pay Act 1970 [‘EqPA’] and/or Article 119 (now 141) of the EEC Treaty.

23.
She contended that she was employed on work of equal value with two named male comparators, Terry Coggins and Andrew Howells.

24.
On 15th May 1997 the appellant attended a conference with junior Counsel expert in this field, Ms Tessa Gill. As a result of advice then given by Counsel application was made to the Employment Tribunal to amend the Originating Application to add a further cause of action under Part II of ERA.

25.
Leave to amend was granted by a Chairman, ex parte, on 9th June 1997 in these terms:

“The Applicant further contends that the respondent made unlawful deductions from her wages during the first ten weeks of her maternity leave when she was entitled to maternity pay of 90% of her full pay. The maternity pay which the applicant received did not include the benefit of the pay rise which was effective from 1st December 1995. Such deduction amounted to £204.50 for the ten week period.”

26.
In view of the attack on the Regulations made by the appellant the Secretary of State for Social Security applied to be joined as second respondent. Joinder was ordered on 30th May 1997.

27.
We record at this stage that the case has been contested between the appellant and the Secretary of State. It is accepted by all parties that Woolwich is blameless in the matter, having paid the appellant what was required under the contract of employment and the Regulations. Accordingly, although a party, Woolwich has, through Mr Martin Griffiths, adopted a stance of studied neutrality, assisting the Court even-handedly where necessary.

The Employment Tribunal decision
28.
The complaint was heard by a tribunal sitting at Ashford over four days commencing on 5th November 1997. Unfortunately there was a gap of 11 months between the third and fourth days. The tribunal’s decision, with very full extended reasons, was finally promulgated on 10th March 1999.

29.
We are conscious that this case will probably go to the Court of Appeal (see paragraphs 58-60 below) in which event the question will not be whether we are correct in our decision, but whether the tribunal’s decision is correct. Hennessey v Craigmyle & Co Ltd [1986] ICR 461, 470D (per Sir John Donaldson MR). Accordingly we do not propose in this judgment to rehearse the reasons given by the tribunal for their determination. It is sufficient to summarise their conclusions on the issues raised before them in this way:

(1)
The unlawful deductions claim [‘the ERA claim’], added by amendment, was presented out of time and it was reasonably practicable to present it within time. Accordingly that claim was statute-barred. There is no appeal by the appellant against that finding.

(2)
The appellant could not rely on EqPA or Article 119 to mount her claim before the Employment  Tribunal. Mrs Cox challenges those findings on appeal (‘the jurisdiction point’].

(3)
Regulation 21(7) of the Regulations did not fully implement the ECJ decision in Gillespie [‘the Regulation 21(7) point’]. Mr Christopher Vajda QC challenges that finding before us on behalf of the Secretary of State.


In these circumstances the appellant’s complaint was dismissed.

The Appeal
30.
Having had the benefit of full argument on points (2) and (3) above we have concluded that the tribunal were correct in their determination of this case. Our reasoning is as follows:

Regulation 21(7)
31.
We should record that at the outset of this hearing I raised with the parties this question. If the appellant failed on the jurisdiction point, was it necessary or desirable for this Court to deal with the Regulation 21(7) point, since any observations would appear to be obiter, and the Secretary of State would have no basis for appealing an adverse finding in the absence of an appeal by the appellant on the jurisdiction point. We were assured, both by Mrs Cox and Mr Vajda, that since the Regulation 21(7) point was of general importance we should express our view on it. On the second day, following, it has to be said, close questioning of Mr Vajda on the Regulation 21(7) point by the Court, he altered his position and invited us not to express a view on that aspect if we were to reject the appellant’s appeal on the jurisdiction point. Mrs Cox has maintained her position throughout; that we should deal with it in our judgment.

32.
In the event, arising out of a point taken by Mrs Cox on the third day of the hearing in the course of her reply, to which we shall return, in paragraphs 54-56 below, we have decided that it is necessary for us to deal with the Regulation 21(7) point in order to determine the jurisdiction point. It is convenient to deal with the Regulation 21(7) point first.

33.
We have earlier set out Regulation 21(7) and the relevant passage at paragraphs 21-22 of the ECJ judgment of Gillespie. We should also refer to the facts in Gillespie.

34.
Mrs Gillespie was one of 17 women employed by one or other of the respondent Health Boards. During 1988 each took maternity leave on dates which were unspecified. Each was entitled to contractual maternity pay. In November 1988 pay negotiations within the Health Service resulted in pay increases back-dated to April 1988 and paid to the appellants in December 1988 or January 1989. However, the pay increase was not reflected in their maternity pay during maternity leave, maternity pay being calculated in accordance with a formula slightly more generous than that contained in the relevant Northern Irish Regulations, which mirror the 1986 Regulations with which we are concerned.

35.
We return to the ECJ ruling. It is clear to us that the question posed to the Court and answered at paragraphs 21-22 of the judgment is not limited to a back-dated pay rise which takes effect during the relevant period as defined by the equivalent of Regulation 21(3). The woman is entitled to the benefit of a pay rise, whether back-dated or not, which takes effect at any time between the start of the relevant period, in this case 1st September 1995 and the end of her maternity leave, here 23rd August 1996. However, she cannot enjoy the benefit of pay rise which takes effect after the expiry of earnings-related, higher rate pay.

36.
Thus, in Mrs Alabaster’s case, she is entitled to the benefit of the pay increase awarded on 1st December 1995, before she commenced maternity leave on 8th January 1996, for the first 10 weeks of her maternity leave. Thereafter she went on to the lower, flat rate which is not earnings-related.

37.
The same position would apply if, for example, a pay increase had been awarded on 1st August 1996, back-dated to 1st December 1995.

38.
However, to take Mr Vajda’s example, she would not, under the ECJ ruling, be entitled to a pay increase awarded on 1st August 1996 but not back-dated. Although that pay increase was awarded before the end of her maternity leave, it would not have arisen during the period when she was entitled to earnings-related maternity pay.

39.
In our judgment Regulation 21(7) fails fully to implement the ECJ ruling in Gillespie in two respects:

(1)
it applies only to back-dated pay increases; the ECJ judgment draws no distinction between back-dated and immediate pay increases;

(2)
the Court does not tie in the pay increase to the relevant period as defined in Regulation 21(3); it covers any pay increase between the beginning of the relevant period and the end of the maternity leave from the date on which the pay increase takes effect (judgment, paragraph 25). 

Plainly, therefore, in practice, the woman cannot claim the benefit of a pay increase which takes effect after the end of her period of earnings-related pay and before the end of the maternity leave period.

40.
In these circumstances we agree with the Employment Tribunal’s analysis expressed at paragraphs 58-59 of their extended reasons.

Jurisdiction
41.
It is axiomatic, as a result of s.2 of the European Communities Act 1972, that where a rule of national law conflicts with directly applicable Treaty rights it is the duty of the national court to override the offending rule of national law. Simmenthal [1978] ECR 629; Factortame (No. 2) [1991] 1AC 603; R v Secretary of State for Employment ex parte EOC (the EOC case) [1994] IRLR 176.

42.
It therefore follows that, consistent with our finding above, we shall apply Regulation 21 consistently with our understanding of the ECJ’s ruling in Gillespie on the application of Article 141 (formerly Article 119). Mrs Alabaster was entitled to the benefit of the 1st December 1995 pay increase in the calculation of her earnings-related maternity pay. She has been underpaid by Woolwich to the extent of £204.53.

43.
How does she enforce her claim through the Employment Tribunal?

44.
First, submits Mrs Cox, by way of an equal pay claim under EqPA. In our judgment that option is not open to Mrs Alabaster. It is, as Mr Vajda submits, the essence of an equal pay claim that there is a male comparator. As the ECJ pointed out in Gillespie, judgment paragraphs 16-17:

“16.
It is well settled that discrimination involves the application of different rules to comparable situations or the application of the same rule to different situations …

17.
… [Women taking maternity leave] are in a special situation which requires them to be afforded special protection, but which is not comparable with either that of a man or with that of a woman actually at work.”


That approach was followed and applied by the Court of Appeal in Clark v Secretary of State for Employment [1996] IRLR 578, see per Neill LJ at paragraph 31.

45.
Nor can we accept Mrs Cox’s submission that by analogy with the law of direct sex discrimination (see, for example, Webb v EMO [1993] IRLR 27), no comparator is necessary in the case of a pregnant woman for the purposes of an equal pay claim under EqPA, so that we can rewrite that Act.

46.
Mrs Cox’s alternative submission is that she can rely on a claim brought under Article 119. It is right to say that in Gillespie, before the Industrial Tribunal, the applicants expressly abandoned all references in their Originating Applications to claims brought under the Northern Irish equivalent of the Sex Discrimination Act 1975 and EqPA and relied solely on the provisions of Article 119. No point appears to have been taken by the respondents as to the Industrial Tribunal’s jurisdiction to entertain such a claim. When the matter returned to the NICA following the ECJ ruling, [1997] IRLR 410, the Court held, Carswell LCJ paragraph 14, that the tribunal erred in law in holding that the failure by the respondents to afford the applicants the benefit of a relevant pay increase was not unfavourable treatment contrary to Article 119 and the Equal Pay Directive.

47.
We should put that finding into perspective. Appeals from Industrial Tribunals in Northern Ireland go straight to the NICA by way of case stated. There is no Employment Appeal Tribunal. In the case stated by the Industrial Tribunal it asked for the opinion of the NICA on six questions of law; the fourth question was framed in this way (report, paragraph 6):

“(d)
  whether the tribunal erred in law in holding that the reduction of the appellants’ pay rise whilst on maternity leave, and the failure to afford the appellants the benefit of a relevant pay increase while they were absent from work on maternity leave was not unfavourable treatment amounting to discrimination, contrary to Article 119 and Equal Pay Directive (75/117/EEC) and Equal Treatment Directive (76/207/EEC);”

48.
It was that question which the NICA answered in the affirmative following the ECJ ruling. As we understand the questions of law put to the NICA it was not asked to rule on the question as to whether the applicants could enforce a claim to the benefit of the pay increase whilst on maternity leave by invoking Article 119 directly.

49.
We think that the principles are clear. Procedural rules, including time limits, pursuant to which EC law is enforced in the domestic courts are a matter for national law provided that they are:

(1)
not less favourable than those governing similar domestic actions (equivalence) and

(2)
do not render virtually impossible or excessively difficult the exercise of Community rights (effectiveness).

50.
An example of the breach of equivalence principle is to be found in Levez v T H Jennings [1999] IRLR 764, in which, following a ruling by the ECJ [1999] IRLR 36, the Employment Appeal Tribunal (Morison J presiding) held that the two year limitation on damages recoverable in an equal pay claim provided for in s.2(5) EqPA was less favourable than the six year limitation in other domestic employment legislation relating to claims for breach of contract of employment, race and sex discrimination and unlawful deductions from pay. Accordingly the two year limitation in s.2(5) was disapplied by the Employment Appeal Tribunal as breaching the principle of equivalence.

51.
An example of a breach of the effectiveness principle may be found in Barber v GRE [1990] IRLR 240.

52.
Is an employee in the position of Mrs Alabaster denied an effective remedy under domestic legislation for what the ECJ in Gillespie has ruled is a breach of her rights under Article 119? We think not. In our judgment the correct route is through a timeous ERA claim.

53.
Part II of ERA provides, so far as is material:

“13
Right not to suffer unauthorised deductions

(1)
An employer shall not make a deduction from wages of a worker employed by him unless-

(a)
the deduction is required or authorised to be made by virtue of a statutory provision or a relevant provision of the worker’s contract; 

…

(3)
Where the total amount of wages paid on any occasion by an employer to a worker employed by him is less than the total amount of the wages properly payable by him for the worker on that occasion (after deductions), the amount of the deficiency shall be treated for the purposes of this part as a deduction made by the employer from the worker’s wages on that occasion.

…

23
Complaints to employment tribunals

(1)
A worker may present a complaint to an employment tribunal-

(a)
that his employer has made a deduction from his wages in contravention of section 13 

…

27
Meaning of “wages” etc

(1) 
In that Part “wages”, in relation to a worker, means any sums payable to the worker in connection with his employment, including –

…

(c)
statutory maternity pay under Part XII of that Act, [the 1992 Act].”

54.
Mrs Cox submitted, in the course of her reply, contrary to the amendment to the appellant’s claim, that the ERA claim does not provide an effective remedy to the appellant for exercising her Community law right under Article 119, as interpreted by the ECJ in Gillespie, because it would be open to Woolwich to rely on s.13(1)(a). The relevant statutory provision is Regulation 21 of the Regulations, as amended, imported into the contract of employment, which does not require the employer to reflect the relevant pay increase in her earnings-related maternity pay. 

55.
We cannot accept that submission. For the reasons we have given Regulation 21(7) does not fully implement the appellant’s Community law right to the benefit of the pay increase. Accordingly it must be applied so as to comply with the ruling of the ECJ. Woolwich cannot and do not seek to contract out of the appellant’s Community law right.

56.
We are of the opinion that this case is analogous to the unfair dismissal case of Biggs v Somerset County Council [1996] ICR 364. It is correct to say, as Mrs Cox submits, that a claim for unfair dismissal does not of itself involve an equal pay claim or a claim of sex discrimination. However, we understand the principle in Biggs to be that Article 119 does not provide a directly enforceable separate claim where domestic legislation provides an effective remedy. See per Neill LJ 377A and Sir Iain Glidewell 378E-F. The presence of limitation rules does not prevent the remedy from being effective.

Conclusion
57.
We are indebted to Counsel for the skill and learning which they have displayed in the detailed arguments presented to us. We do not do justice to the breadth of those arguments in this judgment. Suffice it to say we prefer the argument of Mrs Cox on the Regulation 21(7) point and that Mr Vajda on the jurisdiction point for the reasons which we have given. In short, the appellant’s real claim fails because it is out of time; the Secretary of State has failed to fully implement the ECJ ruling in Gillespie in Regulation 21(7) of the Regulations. That is what the Employment Tribunal concluded. In our view they were right. The appeal is dismissed.

Leave to appeal
58.
At the close of oral submissions both Mrs Cox and Mr Vajda made protective applications for leave to appeal to the Court of Appeal in the event that they were unsuccessful in whole or in part. Mr Griffith preserved his neutrality on this issue.

59.
We are satisfied that this case raises issues of general public importance. Whilst we have reached a firm conclusion in the case it would be a brave Court which claimed infallibility on questions such as these.

60.
In these circumstances we shall formally grant the appellant leave to appeal against our decision to the Court of Appeal. In that appeal it will be open to the Secretary of State to argue the Regulation 21(7) point on which we have ruled adversely.
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