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LORD JOHNSTON:

1. This is an appeal at the instance of the applicant, who represented himself, against a decision of the Employment Tribunal which declared that his application in respect of a claim for unfair dismissal against the respondents was out of time and did not qualify for the dispensation based on reasonable practicability.

2. The facts are simple.  The IT1 was signed by the applicant at the office of his solicitors on 28 May 1999, which was a Friday, the applicant having been dismissed by the respondents on 1 March 1999.  It was sent by Recorded Postal Delivery which was only accepted by the Central Office of the Employment Tribunals on 1 June 1999, which was one day beyond the statutory three-month period.  That day was a Tuesday, the previous day being the Monday, 31 May, being a local holiday in Glasgow.

3. The essence of the decision of the Employment Tribunal was that it was reasonably practicable for the matter to have been dealt with by fax, in which case it would have been received at the relevant office on the Friday and no problem would have arisen.  On that basis, the Tribunal considered that the decision of Ford v Stakis Hotels & Inns Ltd [1987] ICR 943 which stated that local holidays should be regarded as dies non did not apply.

4. The representative appearing for the respondents, referred us to Swainston v Hetton Victory Club [1983] IRLR 164, a decision of the Court of Appeal to the effect that in relation to a time limit which required interruption only by “presentation” it was not appropriate to regard local holidays as a dies non the situation being different where something required to be done on a particular day such as the serving of a writ.  On the other hand, we also had notice of a decision of this Tribunal, Grampian Removers Ltd v Robert Reid EAT/407/87 (Unreported) which pointed to the fact that it would be ironic if a method of delivery involving Recorded Delivery which required action by the recipient but was nevertheless a process designed to protect the applicant, should work against his interests because it was necessary for the document to be received physically by the recipient which was not possible if the office was shut.

5. We have not found this decision easy because, on one view of it, the use of the fax would have obviated the entire problem and it must be pointed out that this method is obviously the most preferable one if there is a risk of a time limit expiring.  Having said that, however, we consider that the applicant’s representative, namely, the solicitor, by using the Recorded Delivery process was taking steps to protect his client within the prescribed period.  If he had simply posted the letter, it would have presumably been delivered, albeit not handled, before the time limit expired.  We therefore consider it to be perverse to hold that because the safer method of posting, i.e. Recorded Delivery was used, requiring as it does the recipient to acknowledge the receipt of the document, works against the applicant’s interest where normal posting would have not.

6. In these circumstances, with some hesitation, we consider that the Employment Tribunal in this case should have taken a broader view of the position than it did and looked at the whole equity of the situation.  On that basis we will therefore allow this appeal and remit the matter back to the Employment Tribunal to proceed as accords.
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