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LORD JOHNSTON:

1. This is an appeal at the instance of three employees who were dismissed from their employment consequent upon an allegation that they had absented themselves from work for some three hours during the nightshift to visit a public house.  Their application for unfair dismissal was dismissed by the Employment Tribunal.  The hearing was protracted by reason of the fact that there was an interlocutory appeal to this Tribunal on a question of whether or not anonymous statements should be disclosed to the appellants with regard to the allegations against them which would have destroyed the confidentiality of them.  In that context, this Tribunal decided that it would respect the confidentiality question in favour of the employer if that is what the employer wished but issued a warning, both at that hearing and in the judgment, that the employer may well be imposing certain impediments in relation to his position on the question of the fairness of the dismissals or otherwise.

2. In its decision the Tribunal referred to the well known case of British Home Stores Ltd v Burchell [1978] IRLR 379 and then set about applying the test in that case.  At page 4 they say as follows:

“The first of these guidelines requires us to consider whether the respondents genuinely believed in the guilt of the applicants.  As noted, we have no doubt whatever on this issue.

The second guideline requires us to consider whether, at the point in time when they took the decision to dismiss, the respondents had material capable of establishing the guilt of the applicants.  We have not been able to examine the material which the respondents had when they took the decision to dismiss.  We have heard evidence, which we accept, that the respondents had three statements – one of them hearsay – implicating the applicants.”

3. Mr MacLean appearing for the appellants, criticised the second of those two paragraphs on the basis that while it addressed the test it did not provide an adequate answer ex facie of what was stated, the matter never being considered again by the Tribunal.

4. The Tribunal then go on in a more lengthy passage to consider whether or not the investigation that actually took place was adequate and conclude at the end of that as follows:-

“In this state of the evidence, it is not easy to reach a conclusion concerning whether the investigations made by the respondents were adequate.  It is well established that there comes a point at which further investigation is superfluous.  See Royal Society for the Protection of Birds –v- Croucher [1984] IRLR 425.  In this case, the respondents had interviewed at least 12 witnesses.  They had obtained three statements incriminating the applicants.  We are aware that one of these was discounted on appeal, because it was or consisted of hearsay.  It is a fair inference, therefore, that the respondents had two statements which were not hearsay.  In ordinary circumstances, two eye witness statements would be sufficient to render further investigation unnecessary.  We did, however, consider whether, in the light of the fact that there was little point in trying to maintain the fiction that the applicants did not know the identity of one of the informants, we should draw an inference adverse to the respondents caused by their failure to lodge that person’s statement so that we could examine the quality of the evidence.  With some hesitation we decided that no inference adverse to the respondents should be drawn. It is one thing to be unable to prevent disclosure, but it is quite another to flaunt it or encourage it. Accordingly, with some hesitation, we reached the conclusion that the investigations carried out by the respondents were adequate and that, the investigations which they actually made were all that could reasonably be expected of them.  The dismissal is, accordingly, fair and the applications are refused.

We add that we have found this case a particularly difficult one.  One of our wing members particularly reflected long and hard upon whether it would be improper for him to express any opinion, because he felt that information sufficient to enable him to make a judgement had not been forthcoming.”

5. Mr MacLean’s substantial position was that the Tribunal had misdirected themselves in their consideration of the adequacy of the investigation having regard to the facts that they found proved but in any event even if that was not the case and that they were entitled to conclude that the investigation was adequate, that the Tribunal had not directed itself properly to the issue raised by section 98(4) of the Employment Rights Act 1996 on the general question of fairness.  He founded particularly on a decision of this Tribunal, Wilson v Ethicon Ltd [2000] IRLR 4.

6. He further went on to submit that in any view of the matter against the material unclosed by the investigation, instant dismissal was not within the bands of reasonable responses.  A more appropriate remedy would have been a final written warning.  He further submitted that upon the facts there was no room for an alternative view, enabling this Tribunal not to substitute its own view but to reverse the decision, on the evidence.

7. Mrs Peebles, Advocate, appearing for the respondents, submitted that the issue was one of fact and although the case was difficult and possibly borderline it was one in which the industrial jury’s decision required to be accepted.  The Tribunal had properly addressed the issue of section 98(4) even if they had not specifically mentioned it and had not fallen into the trap such as was focussed by this Tribunal in the case of NEC Semiconductors (UK) Ltd v Wilson EAT/596/00 13.11.2000.
8. This case was very competently argued on both sides and we mean no disrespect to that comparatively short summary to the submissions presented.

9. It is apparent to us that the Tribunal found the matter a difficult one and we at this level are in the same predicament.

10. We are concerned that in terms of applying the second of the two issues raised by Burchell which we have quoted from the decision, the Tribunal have not adequately given reasons as to why they thought that the statements were sufficient but properly understood in our view they have effectively answered that question when considering at much greater length the adequacy of the investigation.  If for nothing else that is apparent from their statement on page 6 “in ordinary circumstances two eye-witnesses statements would be sufficient to render the investigation unnecessary.”

11. We have personally considerable concerns about the way the investigation was carried out having regard to the delay, the vagueness of questioning and indeed the questioning of other employees who were not apparently present at the time.  We therefore might well have held that the investigation that was actually carried out was not sufficiently in depth or adequate to meet the tests but we are not prepared to interfere with the decision of the Tribunal in this respect it being a matter for them as an industrial jury to determine.

12. However, when it comes to the issue of section 98(4) we feel strongly that the Tribunal has failed to address properly the overall issue of fairness against a background of what was revealed by the investigation or lack of it, we adopt our approval in Wilson supra. We consider that the employer did for whatever legitimate reason fetter their whole approach by not disclosing the contents of the statements and the authors but more importantly that at the end of the day upon the investigation, however genuine the employers belief, we do not consider that the results of the investigation leave dismissal as within the bands of reasonable response.  Furthermore no consideration seems to have been given to the employees’ work records which appear to have been without blemish, length of service and the possibility that the matter had been dealt with by a formal written warning.  We offer no conclusion on that matter but merely observe that it does not seem to be addressed.

13. In these circumstance we do not consider that the Tribunal adequately have addressed the issue of fairness in simply concluding it by a single sentence.  Furthermore again we consider that upon the evidence before us as disclosed in the decision no reasonable employer would have treated dismissal as a reasonable option and accordingly no reasonable Tribunal could conclude that dismissal was a reasonable option.

14. In this unusual case and given those circumstances we consider that the appeal succeeds and that furthermore we are entitled to reverse the decision without a need for a rehearing which would on the evidence disclosed in the decision add nothing.  Technically an issue of contributory fault might arise but such does not appear to have been canvassed before the Tribunal and therefore we will not address it.

15. The appeal is therefore allowed.  The decision quashed, and a finding made in each case that the appellants were unfairly dismissed.  The case is remitted back to the same Tribunal to consider the questions of remedy.
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