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LORD JOHNSTON:    PRIVATE 
1. This is an appeal at the instigation of the employer appellant against the decision of the Employment Tribunal which, by a majority, found that the employee respondent had been unfairly dismissed from his employment with the appellants, albeit assessing his conduct as a contributory factor of 70%.

2. The appeal is taken against the substantive finding of the majority of the Tribunal to the effect that the dismissal was unfair.  There was a separate issue at certain stages of the case, particularly at the first hearing, as to whether or not the respondent had resigned but that matter was disposed of by the Tribunal by the finding that there had been a dismissal and this was accepted by both parties, before us.

3. Thereafter the decision of the Tribunal is in the following terms with regard to unfairness:-

“Many issues may arise in considering the fairness or unfairness of a dismissal.  In this case there was only one issue to be considered. There was no question of procedural unfairness or lack of investigation.  Mr Moxham admitted the conduct for which he was dismissed.  The only issue was whether it was reasonable or unreasonable for the respondents to treat that conduct as sufficient reason for dismissing him.  In other words, having regard to all the circumstances of the case, was dismissal within what has been called the band of reasonable responses open to a reasonable employer?  That is a question which a Tribunal has to approach with care.  It must substitute its view for the view of the employer.  It is impermissible for a Tribunal to say that because the Tribunal would not have dismissed in the circumstances of the case, the dismissal is unfair.  In many cases it will be plain that most, if not all, employers would have dismissed in the circumstances.  Such a dismissal will be fair.  In some cases a Tribunal may take the view that some reasonable employers would have dismissed but some would not.  Such a dismissal cannot be said to be unfair.  Only if it is the view of the Tribunal considering the circumstances as objectively as they can, that no reasonable employer would have dismissed in the circumstances can it be said that dismissal is outwith the range of reasonable responses and hence unfair.

The decision in this case was a narrow one and in the end the Tribunal was divided, the industrial members taking the view that it was not in accordance of equity and the substantial merits of the case for the respondents to dismiss Mr Moxham in the circumstances.  He had nearly eight years’ service.  His record was blemished only by a warning about an unrelated matter which, in any event, the respondents did not rely on.  The keys in question were not security keys.  They did not allow access to sensitive areas and the stillhouse was closed down.  There was nothing in the security procedure about those keys.  According to Mr Mitchell it was on “an unwritten rule” that they were not to be handed to non site personnel.  They were normally kept in an unsecure glass fronted cupboard in the stillroom.  They were missing for four or five weeks.  Neither Mr Mitchell nor Mr McGingle noticed it.  Mr Moxham gave the keys to contractors whom he knew and trusted.  The premises were inspected by the duty manager.  If the security risk was as great as the respondents claimed, Mr Mitchell would have recovered the keys from the contractors when he discovered that they were in their possession but he waited until the next day, apparently “to see what would happen”.  In fact no consequences for the respondents flowed from Mr Moxham’s actings in the matters of the keys.  For these reasons the industrial members concluded that dismissal was not a reasonable sanction in all the circumstances.

However, they recognised that to hand out the keys was something which the respondents could reasonably regard as a disciplinary matter.  Mr Moxham did it without reference to his immediate supervisors.  It was evident from the notes of the meeting and his own note of 8th January that Mr Moxham was not entirely frank with the respondents.  The respondents were understandably sceptical about his explanations, for example, as to his absence on 31st December.  The absences were not dismissable offences in themselves but they amounted to blameworthy conduct.  Even at the hearing Mr Moxham attempted to justify his actions and seemed unwilling to accept that he might be in the wrong.  For these reasons the Industrial members took the view that he very substantially contributed to his dismissal which contribution they assessed at 70%.

The Chairman was unable to agree that dismissal was outwith the band of reasonable responses.  It was no doubt a hard decision and a decision which some employers might not have taken in all the circumstances referred to by the industrial members but Mr Moxham was in a position of trust.  He was responsible for the security of the distillery.  That was a heavy responsibility given the emphasis placed by the respondents on security.  The Chairman accepted that these keys were not security keys as defined and that at the time they gave access to the stillroom of a distillery which was shut down but in his view any reasonble (sic) employer would take a serious view on discovering that for a period of some four or five weeks keys giving access to the distillery building were in the hands of contractors letting themselves in and out of the site on a daily basis.  That was a clear breach of security whether Mr Moxham knew and trusted those concerned or not.  The fact was that those keys were out of his control for a considerable period of time and he could not know who had access to them.  They could, for example, have been copied for use when the distillery was again operational.  In the Chairman’s experience some employers would have regarded Mr Moxham’s actions as sufficiently irresponsible as to destroy their trust in him as a manager.  That conclusion was no doubt re-enforced by his attempts to justify his actions and his reluctance to recognise their potential consequences.  The Chairman, although accepting that some employers would not have dismissed in these circumstances, was unable to say that no reasonable employer would have done so.  He therefore found that the dismissal was not unfair.”

4. Mr Mackay, for the appellants, attacked the decision of the majority of the Tribunal against the background of the well known case of Iceland Frozen Foods Ltd v Jones [1982] IRLR 439, to the substantial effect that the majority had substituted their own decision or opinion for that of the employer and this was an illegitimate exercise of the jurisdiction of the Employment Tribunal.  It was, he said, self evident from both the reasons given by the majority and by the minority Chairman, that this was a balanced question, not necessarily pointing obviously to one conclusion as to whether or not a reasonable employer would have dismissed in the circumstances that were prevailing.  That in itself, Mr Mackay submitted, was enough to render the approach of the Tribunal flawed and flawed to the point of perversity, entitling this Tribunal to overturn it.

5.
Mr Chalmers, who appeared for the respondent, reminded us of the requirement of this Tribunal to entertain any questions of law and not substitute our own opinion on the facts for that of the lower Tribunal.  He referred in this context to Kent County Council v Gilham and Others [1985] IRLR 18 and Retarded Children’s Aid Society Ltd v Day [1978] IRLR 128.  He emphasised with particular reference to Kent supra, the extent to which it is pointed out by Lord Justice Griffiths in paragraph 24, that this Tribunal must not interfere with factual conclusions based upon the evidence decided or determined upon by the lower Tribunal.  He also submitted that perversity was a very high test not met in this particular case where the majority view was supported by reasoning.
6. As was pointed out to us by Mr Mackay and accepted by Mr Chalmers in fact, there also appears to have been an issue with the employer at the time of dismissal relating to time-keeping, certainly under reference to the transcript of the disciplinary interview.  However, the main thrust of the Tribunal’s decision in respect of all three members, was that the reason for dismissal related to the handing out of the keys to the particular premises, leaving them in the hands of contractors for over a month.  In this respect, however, since it appears that the majority considered, in the issue of contribution, the question of time-keeping as well as the keys, it does seem to me to be legitimate to conclude at this stage that the lower Tribunal did have that to some extent in mind, albeit they focussed on the keys issue.

7. We recognise at once the narrow grounds upon which this Tribunal may interfere with what are essentially factual decisions for the Tribunal below, but there are limits to that restriction where it is apparent to us that the decision of the lower Tribunal reflects a flawed approach, unsound in law.  In the present case, we consider that test is met, inasmuch that by recognising, as they do, dismissal was at least an option that might have been available to some employers reasonably it cannot be said categorically that no reasonable employer would not have dismissed, thus rendering the dismissal unfair.  We are fortified in this approach by the fact that if contribution conduct is assessed at 70%, where that conduct is itself the reason for dismissal, it is impossible to state, except in the most exceptional circumstances which should not obtain here, that no reasonable employer would not have dismissed in those circumstances.  We therefore support the reasoning of the minority Chairman.

8. There remains the question, however, of what steps we should take, given that in this jurisdiction we cannot substitute our own decision for that of the Tribunal below unless we conclude that no Tribunal in such a position could reasonably have reached any other view than one that is substituted by this Tribunal.  In this case we consider that test is satisfied.  We consider that upon the evidence found established, no Tribunal reasonably approaching the matter could conclude that the decision to dismiss in the present case was not least within the band of reasonable responses open to the employer and therefore a reasonable step to take in all the circumstances.

9. That being so, we consider this decision cannot stand and we are entitled to substitute for it a finding that the dismissal was fair in terms of section 98 of the Employment Rights Act 1996.

10. This appeal is accordingly allowed and the decision of the Employment Tribunal quashed.
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