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LORD JOHNSTON:    PRIVATE 
1. This is an appeal at the instance of the appellant employee against the dismissal of his application that he had been unfairly constructively dismissed by the respondents.  Initially there had been a claim for unlawful deduction of wages as well but this was no longer insisted in.

2. The background to the matter was that the applicant became employed on 5 July 1995 as a security guard by Linkforce Scotland Limited, which provided him with a contract of employment which inter alia stated:-

“2[A]   The company shall pay you the remuneration at the basic hourly rate as stated to you at the time employment was offered.

[B]   The hourly rate applicable to any particular Assignment may vary upwards/downwards from the basic hourly rate”.

“3[A]   Your normal basic working week will be approximately 60 hours.

[B]   Due to the nature of your company’s business the company reserves the right to vary your working hours and locations of duties to suit the needs of the business at any time.

[D]   Your working hours and locations of duties may vary from Assignment to Assignment”.

3. On 31 August 1986, the respondents took over Linkforce from its Receiver and issued the appellant with further terms and conditions of employment which stated inter alia that:-

“The minimum working week will be 48 hours per week.  Additional hours will be required at the Company’s discretion.”

Nothing was said about rates of pay.  The appellant made no objection to these terms and conditions.

4. The Tribunal go on to narrate that in 1998 there was a variation in respect of both hours of work and pay which resulted in a deduction in rates of pay for the appellant. He subsequently resigned.  On 6 November he claims he was constructively dismissed by reason of the unlawful, as he alleges, reduction in his wages.

5. The reasons stated by the Tribunal can be found as follows:- 

“Summing up the whole position in relation to the contract between the applicant and the respondents the Tribunal concluded.

1. That the applicant was employed as a Security Guard whose locations of duties could vary (Paragraph 3[B] of the Linkforce contract).  This meant that the respondents could require the applicant to work as a Security Guard in the car park.

2. That his rate of pay of £4.00 per hour set out in the Linkforce advertisement and incorporated into paragraph 2[A] of that contract was qualified by Paragraph 2[B] of the Linkforce contract which enabled the respondents to vary the rate of pay downwards for the particular assignment of working in the car park.

3. That his normal working week of 60 hours (Paragraph 3[A] of the Linkforce contract) could be varied downwards (Paragraph 3[B] and 3[D] subject to there being a minimum working week of 48 hours (the respondents’ terms and conditions of contract).

The applicant maintained that he habitually worked a 61 hours week and that the respondents were in breach of contract when they gave him less than those hours.  While generally speaking the applicant worked 61 hours  a week, examples of wage slips produced by the applicant showed that sometimes he worked considerably less than 61 hours per week.  In any event however, as indicated above, the Tribunal concluded that under the contract the respondents were only required to provide minimum of 48 hours work per week.

The Tribunal accordingly concluded that the respondents were not in breach of contract in providing less than 61 hours work a week and in paying the applicant at the rate of £3.75 per hour for working in the car park.  The Tribunal therefore dismissed the applicant’s claim of constructive dismissal.”

6. Mrs McDonald, who appeared for the appellant, stepping in at the last minute for a colleague who was ill, essentially adhered to the grounds of appeal as stated, maintaining that there was, at least included in the contract of employment, the original advertised rates of pay which could only be varied, she submitted, upwards not downwards.

7. Mr Weatherstone, who appeared on behalf of the respondents, submitted that the issue was one of fact and in any event it was dictated by the terms of the contract which included an express variation clause, the Tribunal had reached the correct decision.

8. With this last proposition we agree.  Clear existence of the varying clause in the contract entitled the employer or the successor to effect such a variation without the consent of the employee.  However unsatisfactory this situation may be as far as the interests of the employees is concerned, it does not render such an exercise unlawful.

9. In these circumstances the employers were not in breach of contract and the resignation of the appellant was not therefore as a result of any such breach of contract.  He was not therefore constructively dismissed.  This appeal will be refused.
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