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THE HONOURABLE MR JUSTICE MAURICE KAY:

1. The litigation between Mr. Yeboah and Mr. Crofton has long since assumed the character of an epic struggle.  The original hearing in the Industrial Tribunal lasted from 7 April 1997 until 17 March 1998 and occupied 104 hearing days.  It was concerned with, amongst other things, allegations that Mr. Yeboah had suffered discrimination by Mr. Crofton by reason of Mr. Yeboah’s race.  He is black and of Ghanaian origin.  Mr. Crofton is white and was born in the United Kingdom.  At all material times both were senior employees of the London Borough of Hackney (LBH) - Mr. Yeboah as Head of Personnel Services and, later, Assistant Chief Executive (Human Resources); Mr. Crofton as Director of Housing.  In due course the Industrial Tribunal found that Mr. Crofton had discriminated against Mr. Yeboah by reference to three separate applications to which we shall refer respectively as the recruitment fraud application, the sabbatical leave application and the immigration status and police list application.  The same hearing was also concerned with applications against LBH in which Mr. Yeboah was successful.

2. At a remedies hearing in October 1998, Mr. Yeboah and LBH eventually reached a settlement which was enshrined in a consent order pursuant to which LBH agreed to pay Mr. Yeboah £380,000, representing £333,700 as special damages and interest thereon plus £40,000 as general damages including injury to feelings, together with interest thereon of £6300.  The consent order was expressed to be

“in full and final settlement of all claims the Applicant has or may have arising out of his contract of employment and the termination of it including any tortious claims….”

In addition, the £40,000

“is not made or intended to be made to reflect any injury to the Applicant’s reputation or to his feelings flowing from the actual publication of any article in Private Eye or for the actual broadcast of Taking Liberties which are the subject of defamation proceedings brought by the Applicant against Pressdram Limited and the BBC.”

This left the Employment Tribunal with the task of quantifying the compensation to be paid to Mr. Yeboah and Mr. Crofton.  It awarded damages of £45,000, with interest thereon of £14,400.

3. In March and April 2001 the Employment Appeal Tribunal heard Mr. Crofton’s appeal, which lasted 12 working days.  The EAT concluded that the findings of race discrimination were perverse and ordered that the three applications should be reheard by a different Employment Tribunal.  In those circumstances, it was unnecessary for the EAT to consider quantum but it nevertheless commented (para 52):

“…..although we would certainly have been minded to interfere with the quantum of the award…..so as to reduce it, we shall say nothing further at this stage.”

4. Mr. Yeboah then appealed to the Court of Appeal which, in a judgment handed down on 31 May 2002, [2002] EWCA Civ 794, allowed the appeal and restored the original substantive decision of the Industrial Tribunal.  That left the unresolved matter of the compensation awarded against Mr. Crofton – unresolved in the sense that the EAT had not had to resolve Mr. Crofton’s quantum appeal in April 2001 because it found in his favour on the substantive appeal.

5. In due course Mr. Crofton’s quantum appeal came before us on 12 and 13 September 2002 and we reserved judgment.  Soon afterwards we became aware that, in early October, the Court of Appeal was hearing the appeal in Chief Constance of West Yorkshire v. Vento and was expected to give general guidance in relation to the quantum of compensation in discrimination cases in a way which would impact on the present case.  We accordingly notified the parties that we would not be proceeding to judgment in the present case until after judgment had been handed down in Vento.  In the event, that did not happen until 20 December.   On 24 January 2003 we caused copies of the Vento judgment to be sent to the parties and invited written submissions which were provided to us at the end of February 2003.  We regret that so much time has passed since the hearing in September but regard this as unavoidable in view of the obvious importance of the Vento case and the need to give two litigants in person a proper opportunity to deal with it in written submissions.

6. In view of the very long judgments, which this litigation has already spawned in the Industrial Tribunal, the Employment Tribunal, the EAT and the Court of Appeal and the extensive reporting of them, we do not propose to set out more of the historical and factual background than is strictly necessary for our decision.

The decision of the Employment Tribunal

7. The Employment Tribunal made it clear at the outset of its Extended Reasons that any compensation to be awarded against Mr. Crofton was separate from that to be paid by LBH, which was in respect of its own liability.  The award against Mr. Crofton was in respect of “those acts of racial discrimination for which we found him to be solely liable”.  These were in respect of 

(1) the recruitment fraud application, in relation to which Mr. Crofton “made a long series of false allegations against Mr. Yeboah, commencing in June 1992 and continuing in 1993, [which], in essence, accused Mr. Yeboah of covering up fraud, corrupt acts and improper behaviour”;

(2) the sabbatical leave application, in respect of which Mr. Crofton “made a new allegation of corruption against Mr. Yeboah on 10 October 1994, namely that he, Mr. Yeboah, had awarded Ms Warnock a sabbatical year as a reward for signing Mr. Yeboah’s naturalisation papers”; and

(3) the immigration status and police list application, whereby Mr. Crofton “caused Mr. Yeboah to be considered as a suspect and to be included on a police list of suspects.”

8. The Employment Tribunal referred to the provision in section 57 of the Race relations Act 1976 that

“damages in respect of an unlawful act of discrimination may include compensation for injury to feelings whether or not they include compensation under any other head.”

It was and is common ground that the only damages for which Mr. Crofton is liable are damages for injury to feelings.  The Employment Tribunal accepted that damages for injury to feelings may, in appropriate circumstances, include aggravated damages.  It also accepted that it was entitled to take account of damage to reputation.  It said:

“It is a peculiarity of this case that the acts of discrimination committed by Mr. Crofton against Mr. Yeboah consisted of allegations of corruption and covering up corruption and improper behaviour.   These are acts of the very nature which would cause Mr. Yeboah to be held up to hatred, ridicule and contempt.  These allegations became known amongst those who worked at Hackney and, certainly after Mr. Crofton’s suspension in October 1994, became known to the public at large……on the facts of this case, damages to Mr. Yeboah should be such as to appear a vindication.  That is only saying in another way that, where the injury to his feelings has included being held up to the public as a corrupt person, the compensation for such injury to feelings should reflect the degree of injury.”

The Tribunal was satisfied that, quite apart from the adverse publicity in Private Eye and in the television programme Taking Liberties, Mr. Crofton’s allegations became widely known, particularly after October 1994, and adversely affected Mr. Yeboah’s reputation.

9. The Employment Tribunal then went on to set out its findings on the effect of the racial discrimination on Mr. Yeboah.  It is necessary for us to rehearse them at some length:

“…..throughout his career in local government [Mr. Yeboah] passionately held the view that those paid out of the public purse, such as public sector employees, have a duty to maintain the highest standards of probity and integrity in all their work-related activities and conduct, and that those who failed to live up to the standards expected of public servants have no place in public service.  We accept that his record in Hackney showed that he imposed the most severe sanction, dismissal, on any member of his staff who acted dishonestly and, when called upon to advise managers or councillors on matters of fraud or dishonesty, his advice was consistently intolerant of, and unsympathetic to, dishonest staff and that he always recommended the most severe punishment for offences of that nature.  In consequence he had acquired a reputation in the Council as an officer of very high integrity and honesty, except in the eyes of Mr. Crofton and those infected by his allegations.  The accusations made by Mr. Crofton, that Mr. Yeboah was engaged in fraudulent and improper conduct, caused Mr. Yeboah great anguish because, in his view, it portrayed him to councillors, colleagues, his own staff and trade union officials not only as a crook but also as a hypocrite who preached probity while practising dishonesty……

Mr Yeboah had long regarded racial discrimination as an affront to human dignity and decency.  He regarded being treated less favourably on account of his race as a humiliating experience.  He tells us, and we accept, that he found the racial discrimination not only humiliating but intensely infuriating and distressing.  Indeed we accept that Mr. Crofton’s racial discrimination against him caused Mr. Yeboah extreme anger, frustration and anguish.  It also caused in him anxiety and a loss of self-confidence,”

10. The Tribunal then related these findings to the three headings of discrimination to which we have referred.  In relation to the Police List it referred to “anger and frustration so intense that he found it difficult to put into words” as a result of being treated “like a common criminal”.  By September 1994 the strain was affecting Mr. Yeboah’s domestic life.  He was moody, impatient and irritable at home.  His wife likened him to a bear with a sore head. He lost interest in family matters.  At one time he feared that his marriage might not survive these events.  The Tribunal was left “in no doubt of the genuineness of the pain and stress suffered by Mr. Yeboah” by reason of these matters.

11. Turning to the question of aggravated damages, the Tribunal accepted that it could take into account a failure to apologise and conduct up to and during the hearing, including persisting in a defence based on justification or of incompetence or misconduct.  It decided to award a sum by way of aggravated damages, taking into account the following:

“(a) Mr Yeboah was forced to give evidence to ‘prove’ his honesty, integrity and professional competence.

(b) Mr. Yeboah was forced to undergo a humiliating cross-examination during Mr. Crofton’s disciplinary hearing in February 1995….over such matters as [his] naturalisation, the Biafran Civil War and [his] position as a magistrate.

(c) Mr. Yeboah was forced to undergo a distressing examination in the appeal process when a fresh allegation of corrupt behaviour…..was put to him.

(d) Mr. Crofton persisted in making false accusations against Mr. Yeboah throughout Mr. Crofton’s disciplinary hearing and appeal process.  Indeed, we have found that a striking feature of this case has been the number and persistence of false allegations which Mr. Crofton made against Mr. Yeboah.  These allegations have included allegations of corruption, incompetence, abuse to fellow professionals, absurd complaints of racial discrimination and assisting corrupt staff in the Council….

(e) Mr. Yeboah was cross-examined by Mr. Crofton over a long period during the substantive hearing when Mr. Crofton persisted in putting allegations which he knew to be false and made fresh allegations which were demonstrably false.  To the end of the hearing Mr. Crofton has conveyed to the Tribunal his belief that there is something dishonest or corrupt about Mr. Yeboah.

(f) Mr. Crofton has not apologised to Mr. Yeboah.”

12. The Tribunal then worked its way towards the quantification of damages for injury to feelings and aggravated damages, drawing comparisons with awards in other discrimination cases but finding this to be a worse case because, for example, the humiliation had a “public aspect” which was not present in the other cases.  It concluded that Mr. Crofton had waged a campaign against Mr. Yeboah to undermine belief in his integrity.  His behaviour was “grossly offensive”, it caused “great distress” over a length of time that was “severe” and it interfered with “home life, caused….serious public humiliation and damaged his reputation”.  It then quantified the damages in the sum of £45,000, of which £10,000 represented aggravated damages.

13. We have referred to the findings of the Employment Tribunal at unusual length and with a degree of repetition because it is important to keep in mind their strength and consistency.

14. At several stages in his skeleton argument and his oral submissions, Mr. Crofton sought to make points which were inconsistent with the findings of the Employment Tribunal in its substantive decision which has survived scrutiny in the Court of Appeal.  He no doubt considers that the Employment Tribunal and the Court of Appeal were wrong and that the subsequently reversed decision of the Employment Appeal Tribunal was right.  However, we cannot approach this appeal on that basis.  At the remedies hearing the Employment Tribunal was entitled to proceed on the basis that its findings in the substantive decision stood.  As a result of the decision of the Court of Appeal, they still stand.  They cannot be reopened.  Apart from the attempt to re-argue those findings, his principal submissions were:

(1) the Employment Tribunal erred by refusing to take into account the £380,000 agreed to be paid by LBH;

(2) it erred in its assessment of the extent to which Mr. Yeboah’s feelings were hurt and its assessment of his character and reputation;

(3) the size of the award was out of line with the authorities and they paid insufficient regard to principles established by them.

These were not the only points made by Mr. Crofton but, in our judgment, he can only succeed in this appeal if he makes good at least one of those three principal submissions.

The LBH settlement

15. The Employment Tribunal dealt with the LBH settlement in this passage:

“The question arises whether any of the £40,000 paid by the Council, for the injury to Mr. Yeboah’s feeling, can be said to cover any part of the injury to his feelings which has been caused by Mr. Crofton.  The Tribunal is assisted in its efforts, to distinguish the damage to feelings caused by Mr. Crofton’s sole liability from that caused by the Council’s liability, by the accident of chronology.  The matters complained of [and proved against Mr. Crofton] occurred in 1992, 1993, 1994 and, with regard to Mr. Yeboah’s knowledge of the list of suspects, in January 1995.  The matter for which the Council has been held to be liable jointly with Mr. Crofton is only the publication in Private Eye of 27 January 1995.  The other matters in respect of which the Council has been held to be liable occurred on and after 4 October 1995.  As to the article in Private Eye….we have been asked to absolve Mr. Crofton from any responsibility for compensation in respect of that matter and we ignore that matter completely and feel confident that we can isolate the injury to feelings for which Mr. Crofton alone should compensate Mr. Yeboah.”

In other words, between 1992 and January 1995, leaving aside the Private Eye article in respect of which the Tribunal did not order him to pay damages, Mr. Crofton alone was the proven discriminator.  In its substantive decision the Tribunal had absolved LBH from liability for his discrimination by reference to the statutory defence pursuant to section 32(3) of the Race Relations Act 1976.  However, Mr. Crofton remained personally liable as an employee whose employer would be liable but for section 32(3) on the basis that he was deemed to have aided the doing of the discriminatory acts by his employer (section 33(2)).  These are complex statutory provisions but they mean what they say and, notwithstanding Mr. Crofton’s submissions to the contrary, given the findings of the Tribunal in its substantive decision, he is fixed with sole liability for the period between 1992 and 1995.

16. The consequence of this is that the injury to Mr. Yeboah’s feelings during that period and any aggravation of it then or by reference to Mr. Crofton’s conduct of the litigation lies solely at Mr. Crofton’s door.  The LBH settlement, which was entered into after and no doubt on the basis of the substantive decision must have been intended to reflect that.  We can detect no error of law in the Tribunal’s analysis based on “the accident of chronology”.

17. What Mr. Crofton is entitled to say is that the injury to Mr. Yeboah’s feelings for which he was responsible was subsequently overtaken by the injury to feelings caused by the matters for which LBH alone was held responsible after January 1995.  However, as a matter of analysis, the decision of the Tribunal respects this distinction.  Its corollary is that when Mr. Crofton came to compound his wrongdoing in relation to Mr. Yeboah by his approach to and conduct of the litigation, he was adding insult not only to the injury which he had caused between 1992 and 1995 but also to the injury which LBH occasioned in the period commencing in October 1995.  This is something to which we shall have to return when we address the quantification of the aggravated damages.  

18. The figures contained in the LBH settlement were the result of private transactions and not adjudication.  We accept that they can have no direct bearing on the judicial assessment of damages to be paid by Mr. Crofton.  In the event, we do not consider that the Tribunal fell into the trap of being influenced by the settlement figures as being in any way authoritative or indicative of what Mr. Crofton ought to pay.   

The Employment Tribunal’s assessment of the extent to which Mr. Yeboah’s feelings were injured and of the aggravation

19. We can deal with this point very quickly.  In his submissions to us, Mr. Crofton continued to make light of the extent to which Mr. Yeboah’s   feelings were or ought to have been injured, the extent to which his reputation was damaged and the extent to which there had been any aggravation for which he should be held responsible.  These submissions go nowhere.  The Tribunal heard this case at immense length and had the opportunity to see and assess the main protagonists over an unprecedented period of time.  Its conclusions were very favourable to Mr. Yeboah but quite the opposite to Mr. Crofton.  They were expressed very strongly.  The substantive decision has been upheld by the Court of Appeal.  It is quite impossible for us to say that its findings about injured feelings and aggravation were otherwise than permissible findings in accordance with the evidence.

The authorities:  the Vento case

20. At the time of the remedies hearing in the Employment Tribunal anyone seeking principled guidance on the quantification of damages for injury to feelings in discrimination cases would have experienced a degree of perplexity.  Awards in Employment Tribunals covered an enormous range.  In 2000 one Tribunal made an award of £100,000 plus aggravated damages of £25,000 (Virdi v. Commissioner of Police of the Metropolis 8 December 2002. London Central Employment Tribunal, Case No 2202774/98).  When the present case was before the Employment Tribunal there was consideration of the recent authorities including the brave attempt of the EAT, with Smith J presiding, to bring order to the prevailing chaos in Prison Service v. Johnson [1997] ICR 275.   The approach of the Employment Tribunal in the present case was to consider it alongside other recent cases, including Johnson, so as to place it at the appropriate point on the scale of seriousness and to put a figure on it which reflected its position.  It concluded that the case was worse than Johnson, in which the award had been £21,000 for injury to feelings plus £7500 aggravated damages.

21. We cannot fault the approach of the Employment Tribunal to the identification of relevant factors and the comparison with other cases.  However, when it comes to putting a figure on injury to feelings and aggravated damages, all previous authorities now have to be reconsidered in the light of the Vento case.  So far as the relevant principles are concerned, the Court of Appeal adopted the summary set out by Smith J in Johnson, where she said (at p 283):

“(i) Awards for injury to feelings are compensatory.  They should be just to both parties.  They should compensate fully without punishing the tortfeasor.  Feelings of indignation at the tortfeasor’s conduct should not be allowed to inflate the award.

(ii) Awards should not be too low, as that would diminish respect for the policy of the anti-discrimination legislation.  Society has condemned discrimination and awards must ensure that it is seen to be wrong.  On the other hand, awards should be restrained, as excessive awards could, to use the phrase of Sir Thomas Bingham MR, be seen as the way to ‘untaxed riches’.

(iii) Awards should bear some broad general similarity to the range of awards in personal injury cases.  We do not think that this should be done by reference to any particular type of personal injury award, rather to the whole range of such awards.

(iv) In exercising that discretion in assessing a sum, tribunals should remind themselves of the value in everyday life of the sum they have in mind.  This may be done by reference to purchasing power or by reference to earnings.

(v) Finally, tribunals should bear in mind Sir Thomas Bingham’s reference for the need for public respect for the level of awards made.”

Happily, the Employment Tribunal in the present case acknowledged and sought to give effect to those principles.

22. How, then, is a tribunal to translate those principles into a figure related to the circumstances of a particular case?  Giving the judgment of the Court of Appeal in Vento, Mummery LJ set out the following general guidance (at pages 65-68):

“[The Court identifies] three broad bands of compensation for injury to feelings, as distinct from compensation for psychiatric or similar personal injury.

(i) The top band should normally be between £15,000 and £25,000.  Sums in this range should be awarded in the most serious cases, such as where there has been a lengthy campaign of discriminatory harassment on the ground of sex or race…Only in the most exceptional case should an award of compensation for injury to feelings exceed £25,000.

(ii) The middle band of between £5000 and £15,000 should be used for serious cases, which do not merit an award in the highest band.

(iii) Awards of between £500 and £5000 are appropriate for less serious cases, such as where the act of discrimination is an isolated or one off occurrence……

There is, of course, within each band considerable flexibility, allowing tribunals to fix what is considered to be fair, reasonable and just compensation in the particular circumstances of the case.

The decision whether or not to award aggravated damages and, if so, in what amount must depend on the particular circumstances of the discrimination and on the way in which the complaint if discrimination has been handled.

Common sense requires that regard should also be had to the overall magnitude of the sum total of the awards of compensation for non-pecuniary loss made under the various headings of injury to feelings, psychiatric damage and aggravated damage.  In particular, double recovery should be avoided by taking appropriate account of the overlap between the individual heads of damage.  The extent of overlap will depend on the facts of each particular case.”

The Court of Appeal considered that the case before them came within the top band and awarded £18,000 for injury to feelings, plus £5000 for aggravated damages .  There was also an award of £9000 for psychiatric injury.

23. We must now consider the implications of the Vento guidance for the present case.  In his written submissions, Mr. Yeboah invites us to conclude that this case falls into the category of “most exceptional” cases acknowledged by the Court of Appeal, placing it outside and above the three bands.  We are satisfied that it is a very serious case.  If the entire history of the discrimination from 1992 until 1996 had been one for which a single respondent was liable, it would have justified the appellation “most exceptional”.  However, we take the view that, on the findings of the Tribunal, the discrimination for which Mr. Crofton was responsible is to be placed at the top end of the top band.  We reject Mr. Crofton’s attempt to place it lower down.  We conclude that, in the light of Vento, the award of £35,000 was plainly wrong, although we can well understand how the Tribunal, unaided by Court of Appeal guidance and faced with wildly divergent lower authority, produced the figure it did.  We substantially agree with the Tribunal’s analysis and approach but, with the benefit of Vento, we put a different price on it, namely £25,000.  We believe that figure to relate properly to the reduced award of £18,000 in Vento itself.   We agree with the Tribunal that reputation should play a significant part in this – although limited to injury to feelings arising out of the damage to reputation.  Neither we nor an Employment Tribunal should take on the whole task of a libel jury.  We agree with the Tribunal about the “public aspect” of the case and we proceed on the basis of the finding that this was a “campaign…..to undermine belief in Mr. Yeboah’s integrity” and that its effect on Mr. Yeboah was as the Tribunal found.

24. Although the effects of Mr. Crofton’s discrimination against Mr. Yeboah continued beyond January 1995 (and Mr. Crofton contributed to that by his conduct of the litigation), the discrimination for which LBH have been held responsible soon came to be superimposed on them.  In the event, Mr. Yeboah has been compensated, probably overcompensated for that.  It may be that that is a factor which keeps the case against Mr. Crofton in the top band, rather than in the “most exceptional” category (on the basis to which we have just referred) but it does not run the case down to a lower category or reduce its proper position in the top band.  The fact that, with the benefit of hindsight, Mr. Yeboah may have been overcompensated for his injured feelings by LBH as a result of a private transaction, ought not to result in his being under compensated by a Tribunal, at first instance on an appeal, in relation to the earlier period.  In our judgment, there is no element of double recovery and the sum of £25,000 accords with the Johnson principles when applied to the facts of this case.

25. We accept Mr. Yeboah’s submission that the ceiling of £25,000 does not embrace aggravated damages.  This is evident from Vento.  Once again, we substantially agree with the approach and analysis of the Tribunal on the issue of aggravated damages in this case.  We therefore confine ourselves to the sum awarded.  We have to say that Mr. Crofton’s attitude to this sad saga, from the inception of the “campaign” to the conduct of the immensely long litigation, has been astonishing and justified substantial aggravated damages.  We have given careful consideration to the question whether, in view of the reduction of the award in relation to injury to feelings, we ought also to reduce the award of £10,000 for aggravated damages which, if left undisturbed, increases the revised award by 40%.  Vento does not attempt to give quantitative guidance on aggravated damages.  The Court simply observed that the amount

“must depend on the particular circumstances of the discrimination and on the way in which the complaint of discrimination has been handled.”

As we have already observed, one of the features of this case is that although Mr. Crofton’s discrimination to some extent gave way to the later discrimination for which he was not responsible, the aggravation continued throughout the litigation in the Employment Tribunal.  From beginning to end, 1992 to 1998, it lasted for over six years.  Even now it rears its head.  Notwithstanding the findings of the Tribunal and their survival in the Court of Appeal, Mr. Crofton persisted in insinuating to us that Mr. Yeboah is of less than good character.  In our judgment, the sum of £10,000 is towards the top of the bracket for aggravated damages in this case, but it is not in excess of it and we decline to reduce it.  The element of aggravation can properly be described as exceptional.

26. It follows from what we have said that, in the light of Vento, we allow this appeal.  We shall set aside the award against Mr. Crofton of £45,000 and substitute a figure of £35,000, of which £10,000 is aggravated damages.  This will require an adjustment to the figure for interest which was awarded by the Tribunal at 8% per annum from 12 October 1994 until October 1998 – a period of 4 years.  The relevant period is now 8½ years but the principal sum is £10,000 less.  Our provisional view is that the appropriate figure for interest is now £23,800.  If either party disputes this figure he must make written submissions, confined to the issue of interest, within 7 days of the handing down of this judgment. 
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